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ABSTRACT 

Senate Joint Resolution 2 calls for an amendment to 
the U.S* Constitution to allow voluntary silent prayer or reflection 
in public schools. The hearing report consists of testimony on the 
proposed legislation by expert witnesses, prepared statements by 
various individuals and organizations, and newspaper article reprints 
and Supreme Court opinions regarding the case of Wallace v. Jaffree, 
in which the Court struck down an Alabama statute that provided for a 
daily period of silence in all public schools for meditation or 
silent prayer. The individuals who participated in these hearings 
debated several issues, including: (1) whet were Thomas Jefferson's 
positions on the role of religion in the United States and prayer in 
school? (2) does freedom of speech include the right to pray in 
school? (3) would allowing silent prayer or reflection in the school 
be seen as encouraging religion by providing time for silent prayer 
or as protecting students from the encouragement of religion by 
allowing them the option to engage in silent reflection (or 
non-prayer)? (4) are some "moments of silence" statutes 
constitutional, while others are not? and (5) what controls on 
implementation can be guaranteed so that teachers do not go beyond 
the letter of the proposed legislation? Main witnesses testifying 
before the committee were: Congressman Joe Barton, Georgia; Reverend 
Dean Kelly, National Council of the Churches of Christ in the U.S.A.; 
Congressman Thomas Kindness, Ohio; Dr. Michael Malbin, American 
Enterprise Institute; Thomas ParJcer, Attorney for Alabama in Wallace 
V. Jaffree; and Dean Norman Redlich, College of Law, New York 
University. (PPB) 
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CONSTITUTIONAL AMENDMENT RELATING TO 
SCHOOL PRAYER 



WEDNESDAY. Jl NE 19, 1985 

U.S. Senate, 
Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 9:40 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch 
(chairman of the subcommittee) presiding. 

Present: Senators Grassley, DeConcini, Simon, Denton, and Thur- 
mond. 

Also present: Stephen Markman, chief counsel and staff director; 
Randall Rader, general counsel; Robert Feidler, minority chief 
counsel; Diane Stark, clerk; Lisa Johnson, clerk; Craig Thorley, 
Roger Moffitt, and West Doss. 

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR 
FROM THE ST/iTE OF UTAH, CHAIRMAN, SUBCOMMITTEE ON 
THE CONSTITUTION 

Senator Hatch. Ladies and gentlemen, today's hearing marks 
the seventh day of hearings of the Subcommittee on the Constitu- 
tion over the past 3 years on the subject of the proposed amend- 
ment to the Constitution relating to voluntary school prayer. In 
particular, this hearing comes in response to this month's Supreme 
Court decision in Wallace v. Jaffree in v;hich the Court held uncon- 
stitutional a silent prayer statute enacted by the State of Alabama. 

During the 98th Congress, this subcommittee reported out two 
separate constitutional amendments relating to school prayer. This 
marked the first tin: since the Engel and Abington decisions in 
the early 1960*s tha.. a committee of Congress had reported out 
such a proposal. The debate that ensued on the Senate floor was, in 
my judgment, a thoughtful one, and a long overdue congressional 
debate^ 

Now, this debate focused upon a proposed constitutional amend- 
ment drafted by the Reagan administration which sought to re- 
store the right of school districts to establish periods of voluntary 
vocal praver. This proposal was ultimately supported by a 56-to-44 
vote in the Senate, but it fell 11 votes shy of the requisite two- 
thirds majority vote required under our Constitution. 

A companion amendment, however, was also part of the agenda 
and was also reported out of this committee, but was never accord- 
ed an opportunity for debate at that particular time. This proposal, 

(1) 
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sponsored by the distinguished chairman of this committee, Mr. 
Thurmond, the distinguished ranking member of this subcommit- 
tee. Senator DeConcini, and myself, would have permitted only the 
exercise of voluntary silent prayer. This amendment is embodied at 
present as Senate Joint Resolution 2. As a result of the controversy 
generated by the Wallace v. Jaffree case, it is my expectation that 
today's hearing will focus upon the question of a silent prayer con- 
stitutional amendment. 

I do not intend to bring out the vocal prayer amendment, it 
having had its opportunity last year. I will not argue the case for a 
proposed amendment, except to suggest that the policy and consti- 
tutional considerations involved in such an amendment are sub- 
stantially different in important respects from an amendment per- 
mitting vocal exercise in school prayer. 

I would call to the attention of my colleagues the thorough com- 
mittee report prepared on this subject during last year*s committee 
consideration. 

[The text of S.J. Res. 2 and Senator Specter's prepared statement 
follows:] 
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TH CONGRESS n I nrin n 

18T Session ^, J, liLO. ^ 

Proposing an amendment to the ('on»»titutian of the I'm ted Siatr> relating to 
\oluntar\ ^silent pra\er or reflection 



IN THE SENATE OF THE TNITED STATES 

Mr Hatch (for him«?ell and Mr DeConcim) introduced the following jomt 
resolution, which was read twice and referred to the ('(nnniittee on *>r .ludiciarx 



JOINT RESOLUTION 

Proposing an amendment to the Constitution of the United 
States relating to voluntary silent prayer or reflection. 

1 Resolved hy the Senate and House of Representatives 

2 of the United States of Amenea in - Congress assembled 

3 (two-thirds of eaeh House eoneurnwj therein), That the fol- 

4 lowing article is hereby proposed as an amendment to the 

5 Constitution of the I'nited States, which shall be valid to all 

6 intents and purpoM's as part of the Constitution if ratified by 

7 the legislature? of three-fourths of the several Stntes within 

8 seven years from the date of its submission to the States by 

9 the Congress: 
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1 "Articlk — 

2 "Nothing in tlii^ Constitution shall bo ('onstrued to pro- 
8 hihit indi\i(hi{il or ;fron|) silont pra\(T or roncction in publir 

4 schools. Neither ihv Tnitcd States nor any State ^hall require 

5 an} person to partieipate in <ueh prayer or reflection, nor 
() <hall the\ encouraj^e any particular torm ot prayer or reflec- 
7 tion/*. 
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Prepared Statement of Hon Arlen Specter a U S Senator From the State of 

Pennsylvania 

I oppose SJ. Res. 2, which would amend the US Cons'titution to permit silent 
rayer in school, because I believe it is unnecessary since it is now permissible to 
ave such silent prayer. 

The opinions of the members of the Supreme Court in the case of Wallace v Jaf- 
free, 105 SCt. 2479 (1985), make clear that silent prayer in school is permissible 
under the Constitution. 

In Jaffree, the Court struck down an Alabama statute which provided for a daily 
period of silence in all public schools for meditation or voluntary prayer. The Court 
made clear, however, that the basis for its holding was the clear evidence of an im- 
proper purpose on the part of the Alabama legislature in enacting the statute. In 
effect, the Court said that although Al&bama professed neutrality in the matter of 
religion, the legislative history made clear that Alabama, in fact, had enacted the 
moment of silence law for the sole purpose of advancing religion. Under previous 
Court decisions, proof that the State s law had no secular purpose required that it 
be held unconstitutional 

The various Justices* opinions make clear that moment of silence statutes like 
Alabama's certainly could have legitimate secular purposes; and they state— albeit 
in dicta— that such a statute would be upheld as constitutional. 

Justice O'Conner, in her concurring opinion in Jaffree, stated that it was only the 
peculiar legislative history of the Alabama law which caused her to deem it uncon- 
stitutional. Noting that '^moment of silence laws in other states do not necessarily 
manifest the same infirmity,'* 105 S.Ct. at 2496, Justice O'Conner emphasized that 
"even if a statute specifies that a student may choose to pray silently during a 
silent moment, the state has not thereby encouraged prayer over other specified al- 
ternatives." Id. at 2499. Thus Justice O'Conner already would uphold as constitu- 
tional the very type of law S.J Res. 2 seeks to "legalize 

Justice Powell "agree[d] fully with Justice O'Conner's assertion that some 
moment-of-silence statutes may be constitutional." Id. at 2493 And the three dis- 
senting Justices— White, Burger, and Rehnquist— made clear that they would have 
upheld even the Alabama prayer statute in question. 

Thus, 5 of the 9 Justices stated that they would uphold as constitutional a careful- 
ly drafted and properly conceived statute providing for a moment of silence, during 
which a student could pray silently, meditate, or do nothing at all As Justice 
Powell noted in his concurring opinion, even the Court's opinion (written by Justice 
Stevens) suggests that conclusion. Id. at 2493. 

During private conversations with Charles Fried attendant to his confirmation as 
Solicitor General of the United States, I had occarion to discuss my reading of the 
opinions in Jaffree. Mr Fried concurred in my judgment that the various opinions 
in Jaffree indicate that a majority of the Court would uphold moment of silence 
statutes as constitutional, if properly drafted and motivated 

In this context, I think a constitutional amendment is inappropriate. If not plain- 
ly unnecessary, an amendment certainly is premature, amendment of the Constitu- 
tion should, at a minimum, be reserved for situations where the Court has spoken 
clearly and finally, and there is no recourse other than the amendment process The 
opinions in Jaffree^ if they do nothing else, make clear that the Court has not defini- 
tively ruled against moment of silence statutues and voluntarily silent school 
prayer. 

Because I believe it presently is permissible under our Constitution, I oppose S.J. 
Res. 2 a^ this time. 

Senator Hatch. We are fortunate to have ',vith us today an excel- 
lent panel of witnesses, of widely varying perspectives, who will 
assist us in the consideration of this extremely important issue. We 
thank each of them for being with us this morning and look for- 
ward to their testimony. 

We are going to call upon two Members of Congress, for 5 min- 
utes of testimony each, at the beginning of this hearing, and then 
we will move to our panel of four eminent scholars in this particu- 
lar area. 

Our first witness will be the distinguished Member of Congress 
from Ohio, Representative Thomas Kindness. Representative Kind- 
ness is a member of the House Committee on the Judiciary, and is 
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the principal sponsor of President Reagan s school prayer proposal 
in that body. 

Our next witness will be the distinguished Member of Congress 
from Texas, Representative Joe Barton Representative Barton has 
also been a leader in the effort to secure a constitutional amend- 
ment relating to school prayer. 

We would like you gentlemen to take vour seats, and then I am 
going to turn to the distinguished ranking member on this commit- 
tee, Senator DeConcini, for his opening statement. 

OPENING STATEMENT OF HOV DENNIS DeC ONC INI A I S 
SENATOR FROM THK STATE OF ARIZONA 

Senator DeConcini Mr. Chairman, thank vou very much I am 
going to be brief 

First I want to compliment you, Mr. Chairman, for your diligent 
and persistent effort to restore silent prayer I only wish that the 
Senate and administration had taken your sound advice last Con- 
gress when we introduced Senate Joint Resolution 212. 

Unfortunately, last year we did not have the administration s 
support to enable us to succeed; even though, it was obvious that 
the President's vocal prayer amendment was not going to pass. 

So, Mr. Chairman, my hat is off to you for bringing silent prayer 
back in a timely way. 

The Supreme Court has recently held that States may not en- 
dorse religion, even in the form of silent prayer, in our public 
schocils. We are a Nation of religious people; the evidence sur- 
rounds us in our coinage, in our national anthem, in our Pledge of 
Allegiance; our faith in God, expressed through prayer, is richly 
;ingrained in American history. The purpose of the first amend- 
ment establishment clause was not to erect a wall of separation be- 
tween the States and religious expression. Its purpose was to pre- 
vent the establishment of a preferred religion by the State and to 
maintain the proper supportive role between the State and expres- 
sion of religious values. The courts have transformed the original 
intent of the establishment clause that Congress shall be neutral 
regarding competing religion views and to a notion of neutrality 
between religion and irreligion. Congress must now restore the tra- 
ditional understanding of the first amendment's establishment 
clause by passing an amendment to the Constitution clearly stating 
the nature of these rights. 

Mr Chairman, I think Senate Joint Resolution 2 does just that 
It allows individuals to remain totally neutral and not feel com- 
pej.ed to participate m religious activities. At the same time, it pro- 
vides constitutional protection for those who wish to engage in 
silent prayer. 

I look forward to the silent prayer hearings, and I hope that we 
can keep the amendment on track. Also, I am pleased, Mr. Chair- 
man, that you are not going to continue to hold hearings on the 
vocal prayer amendment because I think, as you do, that we must 
proceed with an amendment that Congress will accept. 

Thank you, Mr. Chairman. 

Senator Hatch. Well, thank you. Senator. I appreciate your kind 
remarks. 
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Another eminent member of our committee, Senator Simon, we 
will turn to you at this time, 

OPENING STATEMENT OF HON. ?Al fc SIMON, A U S. SENATOR 
FROM THE STATE OF ILLINOIS 

Senator Simon. I thank you, Mr, Chairman, 

I am afraid I am going to be a minority on this question here 
today, Mr Chairman, I agree with Senator DeConcini, Thomas Jef- 
ferson's phrase, '*a wall of separation,'' that was used simply in a 
letter to a Baptist minister, is not an apt description. But I think 
that we have to be very, very careful. There are things that Gov- 
ernment can do well, like providing education assistance to stu- 
dents, or building highways. There are things that Government 
cannot do well, and one of those is to promote religion, 

I understand th^ yearning that people have for ideals and moral 
values. My father was a Lutheran minister. But I think we have to 
be awfully, awfully careful in this area. And this does not apply to 
your immediate bill, but there are obviously people who are dissat- 
isfied because, as Senator DeConcini said, it does not go into the 
spoken prayer, I remenn.ber my former House colleague, a colleague 
of Congressman Kindness, Dan Glickman, who represents the 
Wichita, KS, area, telling about when he was in the fourth grade, 
and every morning he was excused from the room while they had a 
prayer—Dan Glickman happens to be Jewish— and every morning, 
after the prayer, he was brought back in. Every morning, all the 
other fourth graders were being told, *'Danny Glickman is differ- 
ent," every morning, Danny Glickman was being told, 'Tou are dif- 
ferent," I do not think that ought to happen in a democracy, and it 
should not happen whether it is a spoken prayer or if it is a man- 
dated silent prayer, 

I think we also fool ourselves into confusing symbols of religion 
and religiosity with genuine religion. And we too easily, particular- 
ly in the arena of politics, want to wrap ourselves in the symbols 
and the religiosity, rather than looking to the genuine product. Our 
homes, our churches, our synagogues, are the place where we 
ought to be promoting religion 

I think there are things that we can do that are completely neu- 
tral, where Government can provide assistance — for example, tax 
deductibility. But we provide that to Christians, to Jews, to Bud- 
dhists, to Moslems, to the atheists, to anyone. In this area there is 
real neutrality. That, it seems to me, is the proper role for Govern- 
ment, 

Thank you, Mr, Chairman, 
Senator Hatch, Thank you. Senator, 

I think that your analogy of Dan Glickman is a very good one 
because Congressman Glickman, in spite of being exposed to vocal 
prayer, has wound up as a Congressman in the U,S, Congress, 

And I might mention, I think the issue here— and I might also 
say that that is the beauty of the silent prayer amendment, be- 
cause it is silent prayer or reflection, which allows any religious 
person to pray in any manner he feels, silently, and does, I think, 
do something that is very important in this country. What silent 
prayer reflection will do is it will end the governmental prohibition 
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against school prayer, and I think, end the controversy. To me, 
that is what is more important than the form of prayer. But those 
who do not want to pray can merely reflect. 

So, I think that it covers everybody, and I think Senator DeCon- 
cini made a pretty good point in his case. 

And I might add, under the silent prayer reflection amendment, 
Dan Glickman would not have to leave the room, because he could 
reflect or pray in his own religious persuasion. 

Let's turn to Congressman Kindness at this time. 

STATEMENT OF HON. THOMAS N. KINDNESS, REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF OHIO 

Mr. Kindness. Thank you, Mr. Chairman, and distinguished 
members of the subcommittee. 

I would like to first express a great deal of thanks for the oppor- 
tunity to appear before you this morning to share in what light 
may be shed upon the general subject of school prayer. 

This subject, I think, from the standpoint of one who serves on 
the other side of Capitol Hill, in the House of Representatives, has 
had insufficient examination and exposure. We have faced the situ- 
ation in which no version of the school prayer issue has been re- 
ported by the Judiciary Committee over a period of years now, 
during which efforts have been extended to bring the matter to 
debate and vote on the House floor, and only by a discharge peti- 
tion route can such a debate occur on that side of the Hill, in the 
other House. It appears that th\t is indeed the case again this 
year. 

So, you are to be commended, Mr. Chairman, and members ot 
the sul>committee, for opening this forum so that we may perhaps 
shed some light on the constitutioi al i.ssue of freedom of expression 
in our public schools. 

The timeliness of these hearings is obvious in light of the deci- 
sion recently handed down in the U.S. Sup^t le Court in the case 
of Wallace v. Jaffree, I would submit, Mr. Chairman, that the hand- 
ing down of that decision has created a greater focus for those of us 
who are concerned with the issue in a deep way, and it makes it 
clearer thai the Court will indeed not modify its position, but in 
fact, the position of the Court has been extended by that Alabama 
case. 

It is now perfectly clea ' that the Court majority is willing to in- 
fringe upon our first an.endment right of Treedom of speech, so 
long as those words are words of prayer and are extended in a 
public school. 

I applaud your t^^'^^^s witli rega'-d to the silent moment of medi- 
tation. That approach does not happen to be in keeping with my 
view that the first amendment riglit of free speech is too impoitant 
to modify in the Constitution in tliat respect. But I do believe that 
we have a combination of issues that must be confronted; they are 
all encompassed within the first amendment. Freedom of assembly 
which assembly takes place in public schools and has as its purpose 
the expression of words of prayer is also reduced or infringed upon 
by decisions of the Court. 
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Nevertheless, Mr. Chairman, I most sincerely commend you and 
the subcommittee for delving into this subject again. Whatever 
may be done to remove the prohibition that exists by ^^irtue of the 
construction of the Constitution by the courts ought to be done. 
While we may have differences as to the manner in which it ought 
to be done, I certainly believe that the issue must not be left 
merely to rest. 

I will assure you that there will be efforts on the House side that 
will be most obvious and continuing and constant, to bring the 
other version, the President's proposed voluntary school amend- 
ment, to a point of debate and vote in the other body. But I look 
forward to following the series of debates which these hearings will 
generate. And I should point out that since the House Committee 
on the Judiciary will not be in any likelihood at all reporting any- 
thing, the focus is here, the focus of attention. I commend to your 
consideration the points that I have mentioned. I would be very 
happy to submit further material or argumentation, Mr. Chairman, 
without burdening this hearing. 

Senator Hatch. Thank you so much. Congressman Kindness. 

We will turn to you now. Congressman Barton, and look forward 
to your testimony. 

STATEMENT OF HON. JOE BARTON, REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 

Mr. Barton. Thank you. Senator. 

I want to express my deep gratitude and thanks to you. Senator 
Hatch, and the other members of the committee, for holding these 
hearings on voluntary prayer. Given the importance of this issue 
and the stature of this committee, I am especially grateful for this 
opportunity to testify. 

I also want to thank this committee for its consistent efforts on 
the issue. Those of us in the House of Representatives who favor 
school prayer are pleased that this committee reported the school 
prayer measure to the Senate last year, and we are grateful that 
you are working hard to do the same this year. 

The recent Supreme Court decision which struck down the Ala- 
bama law that allowed silent meditation or prayer has focused the 
issue sharply in the public eye. This decision was not a death blow 
to our efforts, but in fact, has served to reinvigorate our cause. The 
dissenting opinions in the case, and even the concurring opinion of 
one Justice, show that the issue of prayer in school is far from set- 
tled. Throughout America, people are urging firm congressional 
action to restore the right of students to pray voluntarily in school. 

We want you to know that there is a new movement in favor of 
school praver in the House. We request that you send us a measure 
that allov voluntary vocal prayer. A number of us in the House 
are working together to promote this issue. We have formed a 
working group of House Members who are dedicated to this issue. 
This group is working with outside groups to generate mail and de- 
velop support. My distinguished colleague. Congressman Tom Kind- 
ness of Ohio, has also just testified before this committee. Congress- 
man Kindness has introduced a bill that proposes a constitutional 
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amendment that would allow voluntary vocal prayer in the public 
schools. 

We are also pursuing ether legislative efforts to promote this 
cause. Amendments will be introduced in committees and on the 
House floor that forbid the expenditure of Federal funds for efforts 
to hinder voluntary school prayer. An amendment of this kind to 
the Justice Department authorization bill was defeated by the close 
margin of 18 to 16 in the House Judiciary Committee. This vote 
gives us confidence that we will obtain a record vote on whether or 
not to allow voluntary vocal prayer in our Nation's public schools. 

As the committee knows, Congressman Kindness' measure is sup- 
ported by the President, and President Reagan is supported by the 
vast majority of the American people. Many of my colleagues from 
Texas, in both political parties, uupport school prayer. 

Of great importance to me, the people of my district strongly 
support vocal voluntary prayer in their public schools. My district, 
Texas' sixth, stretches from Dallas to Houston, and includes part of 
the city of Fort Worth. It is a diverse district of old cattle ranches 
and small towns and new industries and suburbs. It combines the 
hustle of the Sun Belt with the traditions of the Bible Belt. In 1984, 
a poll revealed overwhelming support for voluntary prayer. This 
past spring, I sent out a questionnaire to my entire district and 
asked them this question: "Do you favor enactment of a constitu- 
tional amendment allowing vocal voluntary prayer in school?" 

Mr. Chairman, the people of Texas do not take lightly the pros- 
pect of amending our Constitution, but 68 percent of those who re- 
sponded answered "Yes." 

Recently, I was able to get away from the hustle of Congress and 
the committees and trips to the District and visit briefly the Jeffer- 
son Memorial. The weather there was nice, and there were many 
visitors from all across America. I listened to the hushed expres- 
sions of wonder at the beauty and spirit of the place, and the rever- 
ent explanations by parents to children of the meaning of Jefferson 
and his words. 

I know that Mr. Jefferson's exact religious beliefs are the subject 
of some dispute and long discussion among scholars and political 
advocates, and I am not here to end that dispute today. But his 
words and thoughts are on clear public display, on his national 
monument: 

Almighty God hath created the mind free All attempts to influence it by tempo- 
ral punishments and burdens are a departure from the plan of the holy author of 
our religions. God, who gave us liberty, gave us life, gave us liberty. Can the liber- 
ties of a nation be secure when we have removed a conviction that these liberties 
are the gift of God*^ 

Mr. Chairman, in the spirit of liberty proclaimed by Thomas Jef- 
ferson, let the U. S. Congress take steps to restore the right of chil- 
dren to pray in school. 

I thank the committee for this opportunity to testify. 

Senator Hatch. Thank you. Congressman Barton. 

We appreciate the leadership of both of you in the House, and 
particularly you. Congressman Kindness. You have been a bulwark 
over on the Judiciary Committee in so many ways over there, and 
very seldom can we get any of these issues up in the Judiciary 
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Committee in the House, and it must be kind of a lonely vigil from 
time to time. 

Mr. Kindness. We have a lot of fun, Mr. Chairman. 
Senator Hatch. I think you do. [Laughter.] 
I want to thank both of you for taking time to be with us today. 
Thank you for coming. 
Mr. Kindness. Thank you, Mr. Chairman. 
Mr. Barton. Thank you. 

Senator Hatch. We will at this time call on our panel. 

Our first witness will be Prof. Michael Malbin, who is resident 
fellow at the American Enterprise Institute, and one of the out- 
standing scholars on the history and development of the establish- 
ment clause of the U.S. Constitution. In particular, he is the author 
of two outstanding monographs, **Religion and Politics: The Inten- 
tions of the Authors of the First Amendment,*' and **Religion, Lib- 
erty and Law and the American Founding." 

Our second witness will be Prof. Norman Redlich, a man I 
admire a great deal, who is professor and dean of the Law School 
at the New York University and a distinguished scholar on consti- 
tutional law. We welcome you here. Professor Redlich, as well. 

Our third witness will be Tom Parker, who is a partner in the 
Alabama law firm of Parker & Kotouc. He was the lead attorney 
for the State of Alabama in this month's Supreme Court decision 
on school prayer, Wallace v. Jaffree. 

And our final witness will be Dean Kelley, who is the director of 
Religious and Civil Liberties of The National Counci' of the 
Churches of Christ in the U.S.A., here in Washington, DC. 

We feel as though you four can represent the two sides of this 
debate as well as any four people on Earth, so we are delighted to 
have you here, we are delighted to listen to you, and of course, we 
will have some questions for you when we complete all of your tes- 
timony. 

Dv. Malbin, we will begin with you. We would like to have you 
summarize, if you can. We have read your statements, and some of 
them are quite lengthy. We will put every statement in the record 
as though fully delivered. The summaries will be importa t, and 
we would like you to limit yourselves to 10 minutes, if you can, and 
then we would like to have some questions, because we have a 
number of members of the committee who have questions on this 
issue. 

Professor Malbin. 

STATEMENT OF A PANEL, INCLUDING: DR. MICHAEL MALBIN, 
RESIDENT FELLOW, AMERICAN ENTERPRISE INSTITUTE, 
WASHINGTON, DC; DEAN NORMAN REDLICH, COLLEGE OF LAW, 
NEW YORK UNIVERSITY, NEW YORK, NY; THOMAS F. PARKER 
IV, ATTORNEY, PARKER & KOTOUC, PC, MONTGOMERY, AL; 
AND REVEREND DEAN M. KELLEY, DIRECTOR OF RELIGIOUS 
AND CIVIL LIBERTY, NATIONAL COUNCIL OF THE CHURCHES 
OF CHRIST IN THE U.S.A., WASHINGTON, DC 

Dr. Malbin. Thank you, Mr. Chairman and members of the sub- 
committee, for asking me back again. 
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For the record, I will be giving my own opinions, based on my 
research. I am not here representing the American Enterprise In- 
stitute as an organization. AEI takes no positions as an organiza- 
tion on matters of public policy. 

As you know, I did testify here 2 years ago, and you have men- 
tioned that. At that time, I noted that, based on my historical re- 
search: One, I thought a silent prayer or reflection amendment 
would be consistent with the original purpose of the first amend- 
ment's establishment clause; and, two, I said that the original in- 
tentions were not consistent either with the Supreme Court's cur- 
rent rule of law or with the vocal prayer amendment. Nothing has 
happened to change my opinion. For the sake of simplicity, there- 
fore, I would request that you simply insert my 1983 subcommittee 
and full committee testimony into the record. 

Senator Hatch. Without objection, we will place it in the record. 

Dr. Malbin. Two years ago, Senator, one of the main arguments 
people used against a silent prayer or reflection amendment was 
that the exercise was silly. The Supreme Court would never rule 
against silent prayer, the opponents said. Well, guess what? The 
Supreme Court just ruled. Well, ruled what? I am not at all sure 
what, beyond the narrow holdings of Jaffree. The Court struck 
down a law that used the word **prayer" in a silent prayer or medi- 
tation statute. A majority of the Court also seemed to say that 
some moment of silence statutes might pass constitutional muster, 
but there was no majority indicating what kind. Some of the opin- 
ions suggested that a statute using the word "prayer" niight be ac- 
ceptable if adopted under different legislative circumstances. On 
th^ jther hand, a statute that did not use the word "prayer** might 
still be considered unconstitutional, depending upon the legislative 
history. All we really know from this opinion is that a majority of 
the C/Ourt is willing to promise us years of litigation, while they 
busily examine every State law, city ordinance, and local board of 
education ruling, presumably to reach different conclusions for 
identically worded provisions or statutes depending upon the 
speeches that staff members insert into the legislative record after 
debate is closed. 

Let me get beyond the Jaffree case, therefore, to the underlying 
issue. The argument against having a silent prayer or reflection 
statute or amendment begins from the observation that such a stat- 
ute would encourage religion. Well, I agree with that. A moment of 
silence probably does encourage religion more than not having a 
moment of silence. If teachers can go further as they introduce the 
moment of silence and say that students are free to use the 
moment to reflect or pray silently, well, that probably would en- 
courage religion more than a moment of silence without an intro- 
duction. 

Does this mean that a moment of silent prayer or reflection vio- 
lates the Supreme Court's neutrality doctrine? I do not know. That 
depends on how judges apply the neutrality test. 

Let's assume a hypothetical statute that offers students a menu 
of choices, without favoring or preferring any of them. The terms 
of the statute itself, by hypothesis, would neither encourage nor 
discourage religion. Religious and nonreligious thoughts would be 
equal. On these grounds, the statute would pass the neutrality test. 
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Well, we just said that having a statute encourages religion more 
than not having a statute. If the statute is measured against doing 
nothing, therefore, it would fail the test, even if the statute on its 
own terms would pass. 

You can begin to see why the Court got itself involved with 
making case-by-case judgments. The neutrality test does not get 
you anywhere in these kinds of cases. The conclusion would depend 
not so much upon particular legislative histories as upon the ques- 
tion or measuring rod that an individual judge is using. This is a 
formula for rule by discretion, not rule by law. 

So far, I have questioned the way the court applies the neutrality 
test in a particular situation. I turn now to the neutrality test 
itself. I do not want to use your time, as I have already said, to 
repeat the historical conclusions that I have summarized in previ- 
ous appearances. Suffice it to say that Congress had no intention in 
1789 of prohibiting a law that happened to aid religion or preferred 
religion over nonreligion, as long as the law did two things— as 
long as it did not discriminate among religions and as long as it 
satisfied the very significant test of having been passed in pursuit 
of a power that was legitimate and that was delegated to Congress 
under article I. 

For example, the Northwest Ordinance reenacted by the First 
Congress gave land to churches to build schools. The land was 
available to anyone who wanted it, but the provision clearly did 
help churches. There were no public schools at the time. What 
made the ordinance legitimate was: (a) that it was passed in pur- 
suit of Congress* authority to administer the territories; and (b) 
that it did not discriminate among potential school builders. 

What happens if we use the historic nondiscrimination test to 
judge the vocal and silent prayer amendments that have been in- 
troduced to the Senate? There would be no question about the va- 
lidity of silent prayer in my opinion. Silence does not discriminate 
in favor of or against anybody. Nobody can possibly be harmed. No 
imprimatur is given by the State. All the State is saying when it 
provides a moment of silence or prayer or reflection, as long as 
that phrase '*or reflection" is used, is that its official policy is to 
create conditions under which people who v ant a moment to them- 
selves may have it. By letting the word ''prayer** appear in a stat- 
ute, the State is saying that it respects and encourages religion and 
religious opinion. But the State is not saying that an opinion needs 
to be religious to be respectable. 

If I nriay, I would like to say a word about vocal prayer. It is not 
the m^or focus today, but as we have just heard from previous wit- 
nesses, it has been reintroduced, and some people will try to move 
it forward. 

My own view is that unlike the situation with a moment of si- 
lence, there is no conceivable Vi \y — none— for a State to encourage 
vocal prayers in a public school without discriminating against 
somebody. No prayer can be meaningful to some religions without 
being offensive to other religions, even if we set atheists aside for 
the moment. 

The first amendment was meant to encourage religious diversity, 
and it did. This country is far more diverse than the United States 
of 1789. The Book of Mormon was not written until 40 years after 
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the amendment; heavy Catholic immigration did not begin for an- 
other decade or so; the large wave of Jewish migration from East- 
ern Europe began at the end of the 19th century. It was not until 
this century that we began seeing large numbers of adherents to 
the major Eastern religions. Meanwhile, many of the protestant 
sects that were here from the outset have come to disagree at an 
accelerating rate during this century over God's personal role in 
the events of this world. These differences in turn imply different 
theological interpretations of the meaning, efficacy, and content of 
prayer. Does God listen to prayer? Does God intervene? These 
points are controversial among theologians. 

Under these conditions, I would defy anyone to find a prayer 
that could satisfy everybody who calls himself "religious*'— again, 
forgetting the nonreligious for the sake of analysis and argument. 
Even a simple prayer, thanking God for the food we eat, is a state- 
ment that invokes a being whose attributes are not at all consist- 
ent with the supreme power accepted by Americans who happen to 
be Buddhists, Hindus, or even many contemporary Unitarians. It is 
simply absurd to imagine that there might be such a thing today as 
a consensus vocal prayer. 

What about the well-meaning people who recognize that any 
prayer will offend some people, but believe that the majority must 
have rights, too? Well, the majority do have rights, but those rights 
do not include the right to have the State give official sanction to 
one form of prayer over others. To say that the minority may leave 
the room or remain silent while others pray does not negate the 
State's sanctioning of one sectarian belief over others. 

For these reasons, I believe without reservation that a national 
vocal prayer amendment, no matter how qualified, would be dan- 
gerous, far worse than the status quo after Jaffree, and I say this 
despite all the criticisms that you know I have made of all the 
Court's rules of law since Everson. 

The msyority's right to pray couid just as well be encouraged by 
a silent prayer or reflection amendment as by a vocal one. In a 
moment of silence, one is encouraged to speak internally in one's 
own religious voice and not to engage in watered down empty 
phrasemaking. Silence protects and encourages prayer. What si- 
lence hurts is the ability to persuade or proselytize, or give public 
witness to one's faith. None of these are appropriate activities for 
the State under our form of government. 

Our political community is based on principles that respect and 
honor the importance of religion. But to say that our political com- 
munity presupposes a friendliness to religion does not make us a 
religious community. The distinction between friendliness and 
being a religious community is subtle, but crucial. It is the kind of 
distinction that n**" always let Americans, from yesterday's Pil- 
grims to today's Iranians, o flee their home countries while their 
former compatriots fought civil wars to save each other's souls. 
Great countries sometimes depend upon great but subtle principles. 
Some people who have been angry at the Supreme Court have let 
their anger cloud the subtlety of their judgment. Anger may be jus- 
tified, but unsubtle reactions are net — too much depends on it. 

Senator Hatch. Thank you. Professor Malbin. 

[Statement follows:] 
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STATEMENT OF MICHAEL J. MALBIN, RESIDENT FELLOW, 
AMERICAN ENTERPRISE INSTITUTE 

Mr. Malbin Mr Chairman, thank you . * • 

Af you have indicated, I am a political scientist at the American 
Enterpriie Institute for Public Policy Research where I am a resi- 
dent tellow, , . *u 

I apprtdate your asking me to testify here today on what the 
membera of the Pint Congress intended the esteblishment clause 
to mean and the implications of that meaning for contemporary 
concerns about school prayer and other issues 

What I have to aay will be my own opinions, based or» my owoi 
publiahed investigation of the historical record. As you know, AEI 
takes no organizational poeitions on matters of public policy, and 
on thia subject as on many others, there is a wide diversity of opin- 
ion at the institute. , . I- -.^ 

Mr Chairman and Senator Graasley, I know your time is limited, 
I will summarize my historical research briefly, and to support 
what 1 say, I request the two items you mentioned be inserted in 
the record or submitted for the record, as well as a chapter called 
"Religion and the Founding Prmciple," from Walter Berns' book. 
"The First Amendment and the Future of American Democracy/ 

Senator Hatch Without objection, they will be inserted into the 
record after your oral statement 

ORIGINAL INTINTIONS 

Mr. Malbin. The Supreme Court has held since 1947 that the 
firrt amendment's esteblishment clause applies to the States ai 
well as Congress, and that it prohibiU both State and Federal law 
from giving direct or indirect assistance to religion. 

The law, according to the court, must be strictly neutral between 
religious and secular institutions and activities. The Supreme 
Court asserted m Everson, Engel, and Schempp that its neutralitv 
test was based on the intentions of the authors of the first amena< 
ment. 

As evidence, it drew upon a phrase, "wall of separation/' from a 
pnvate letter written by Thomas Jefferson in 1802. and some state- 
ments Jefferson and Madison made in support of the 1784 Virginia 
Bill for Esteblishing Religious Freedom But Jefferson was not even 
a member of the First Congress Madison was the floor manager 
for the amendments, to be sure, but one should not interpret the 
result of a collective deliberation solely from stetements made by a 
floor manager in an entirely different setting 5 years before, par- 
ticularly not when we have better records available in the "Annals 
of Congress/' 
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The debates over the Bill of Rights in the "Annals" are leas com- 
plstc than we might wish, but there was more discussion of the ea- 
tablishment clause than of most of the other proposed amend- 
menta. Although the debate left many questions unsettled, it was 
clear on some key points. 

Madison thought the Bill of Rights was not necessary given his 
views on enumerated powen and his views on the necessary and 
proper clause. The best protection, he thought, against a national 
religious establishment, or against all forms of m^rity tyranny, 
was an extended republic that was friendly to and fostered a multi- 
plicity of sects, opinions, and interests. 

Nevertheless, to respond to concerns raised during ratification, 
he agreed to sponsor a set of amendmenU in the Fint Congress. 
One of them read, "No religion shall be established by law " It was 
uterpreted by Madison to mean, "that Congress should not estab- 
lish a religion." Please note that Madison said Congress should not 
establish a religion, not that Congress should not establish religion 
as such. 

But Madison's interpretation did not match his own original lan- 
guage. This led members of Congress to express two different kinds 
of concerns. One, to quote Benjamin Huntington, was "that the 
words might be taken with such latitude as to be extremely hurtful 
to the cause of religion " 

Hie other was that the amendment might permit Congress to 
pass laws that would threaten religious establishments in the 
States. Various formulas were offered to deal with both issues 
Some would hav» UmHad Ui# amendment to th« establishment of 
articles of faith, but that did not satisfy members whc were con> 
cemed about other less discriminatory issues. 

Another formula— and this one was adopted temporarily— would 
have prohibited any law touching religion. That formula would sat- 
isfy today's most extreme separationtsta at the national level, but it 
also would have barred any law that even indirectly affected estab- 
lishments in the States. 

Hi* final language compromised both issuer Laws touching reli- 
gion wars allowed, but not ones directly "respecting an establish- 
ment of religion'' in the States. At the aame time, the language 
prohibited Federal laws that (kvored one rsUgion or group of reli- 
gions over othera. Again, note tba phrase, "respecting an establish- 
ment of rsligion," rather than "the establishm«it of rsUgion." 

But the language did not prohibit laws that might tend to assist 
religion o such. The First Congress did not expect the Bill of 
Rights to be inconsistent with the Northwest Ordinance of 1787, 
which the Congress re«nacted in 1789. One key clause in the oidi- 
nanoe read as follows: "Religion, morality, and knowledge being 
necessary to good government and the happiness of mankind, 
schools and the means of learning should forever be encouraged." 



ERIC 



J 



17 



This clause clearly implied that schools, which were to be built 
on Federal lands with Federal assistance, were expected to promote 
religion as well as morality. In lact, most schools at this time were 
church-run, sectarian schools. However, the aid was open to any 
sect that applied. 

In summarizing the history, I should like to emphasize the broad 
•rea of agreement between Madison and other* m the First Con- 
gress; they all wsnted religion to flourish, but they all wanted a 
secular goverr.ment They all thought a multiplicity of sects would 
hAp prevent domination by any one sect and thus help avoid the 
religious divisiveneas and religious warefare with which they were 
all so familiar from recent English history. We should not lose 
light of the importance of this concern about divisiveness to the 
framers as we seek to correct recent misinterpretations of their 
intent 

At the same time as they were concerned about divisiveness, 
however, most members of the First Congress also thought religion 
was useful, perhaps even necessary for teaching morality. Most 
also thought a free republic needed citizens who had a moral edu- 
cation. They thus tended to view nondiscriminatory aid to religion 
not as a policy designed to achieve religious objectives, hut as one, 
to use the current language, "with a secular purpose and effect/* 

OONTBMPOKART HCPUCATION 

What does this all mean for contemporary deliberation? Obvious- 
ly, the intentions of the framer* cannot be binding upon you. The 
amending power specificalV grants you the authority Co make your 
own determinations. 

On the other hand, \ penonally believe the framers' intentions 
offer more than b*atorical guidance. I beUeve their principles were 
wise anr* ^cnuun so today. 

la applying ths frmmm^ visw d aaUbUshment, we flrst have ,1^ 
decide how to handle the federalism issue. The establishmani 
clause, we saw, prohibited Congress making laws to help or hurt 
the State religious establishments. The Evenon case of 1947 said 
the 14th amendment applied the establishment clause to the 
States^ This created a logical absurdity Applying the original in- 
tention to the States would mean that no State could make any 
law to help or hurt a State religious eatablisment Nor can one get 
out of thia logical absurdity by aaying that the Uth amendment 
changed tha situation. If the authoni of the 14th amendment had 
thought this, Blaine would not have offered his own famous amend- 
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mwt, which pMMd the Houm and faUad in the Sanata in 1876 and 
read aa foUowK -'^o State ehall make any law reepecting an eetab- 
liahment of religiim or prahibitinf tha free aierciee thereof." lUa 
amendment ciearl/ would have been redundant if the original tup- 
porteri of the 14th amendment, Blaine included, had thought of it 
aa incorporating" tha eetablishment dauee. 

That having been aald. I would not have the temerity here to 
euggeat how you might addreee the federalism issue today. lU im- 
plications go well beyond esUblishment and would involve you in 
issues relating to the whole of the Bill of RighU. 

But let US usume the federalizaUon of the esUblishment clause 
for the sake of discussion, either because it is a judicial and politi- 
Mlgiven, or because we accept it, as I do, as sound policy, if not 
good Uw. And I do not beheve it is good law in issues relating to 
religious establishments. 

Under, this aasumption, how do some contemporary issues meas- 
ure up to the rest of what the framera intended in the esUblish^ 
ment clause? Now, some issues are easy, in my opinion, despite 
some lower court rulings. TuiUon tax credits and education vouch- 
era would be allowed under any nondiscrimination test. Under the 
framere test, they clearly do not discriminate among religions. 
Under the more modem test, they would not discriminate in favor 
of religion as such, as long as the amount of aid did not exceed 
uwemment spending for public school studenU. 

Equal access is slightly more diflicult, but only slightly Provid- 
mg equal access to school faciliUes for religious clubs aOer houre 
seems to raise no questions o; ^crimination, as long as the build- 
ing remains open for other clubs anyway; allowing them during 
school houre might be more problemaUc, but that would depend on 
particular fact situations. 

SCHOOL PRAYU 

Prayer, I think, is much trickier than tax credits or vouchers or 
equal access. I think most people would agree today that requiring 
a student to say a prayer would be unaocepUble, and no one is ar- 
guing that you should. 

There is no such thing, in my opinion, as a nondiscriminatory 
prayer. Even • nondewmpt prayer thanking God for the food we 
eat mvokes a bemg that is not at all consistent with the supreme 
powere accepted by those Americans who may be BuddhisU or 
Hmdus or members of one of the other large Eastern religions 
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What about voluntary prayer? Hare we have to be more preciae 
than the Protident's propoaed amendment about what is or is not 
voluntary Is a prayer voluntary if students ere told by their teach- 
er that they may itand iilently while their claasmetes recite words 
written by public ofTicials, the liiaation in the En^l case^ 1 think 
auch a situation might be voluntary for adults but, contrary to 
what some have said here, I do no* think it is the same thing for 
children. Yes, children may opt out, but only at the cost of assert- 
inff and "»«^"»*>witig their diflerenoe from their peers. This can be 
a nifh price to ask of children. It is not entirely free. And I believe 
It helps promote the tension and divisivoneas the framen were 
tryiiiff to avoid. 

Well, does it maka any diflerenoe if we keep the above facts, but 
use a prcyer that was not writtao by public ofRdala, such as Bible 
reading! or the Lord's Prayer, such as we had in the Abington v. 
Schempp and Murray v. CurUtt cases. 

Here, again, I beUeve the Supreme Court reached a decision that 
waa consistent with the framers' intentions, even as it misstated 
the framers' intentions and implied what I believe to be a misguid- 
ed rule of law. The aituation is no more voluntary than the one in 
EngeU and in addition, prayers or readings from one religiouB 
source must in their nature discriminate among religions. They 
cannot help doing othemirise. 

Well, what if a teacher just asks aiudenta to take turns leading 
the claas in whatever the student may wish, another court case? 
Tliat would change the discrimination 'a predictability. But it *vould 
increase the potential diviaiveness. It would leave everything else 
the same. What if the teacher just said, "Let us pray" followed by 
silence? That would be less of a problem, but still a problem, even 
using the framers* test The fact is that many religious people do 
not pray, aa most of us think of prayer. Prayer, in my own religion, 
involvea what Martin Ruber called an "Mliou" relationship. One 
prays to a divine being who cares. The idea of prayer, therefore, is 
very different from that of meditation, which is what one does in 
many eastern sects. Meditation among some Buddhists, for exam- 
ple, mvolves becoming something, not asking or thanking or prais- 
mg. 

MOMENT OP SlLSNCK 

Finally, what if the teacher says just a little more and calls for a 
moment of lilence for meditation or prayer or personal reflection? 
Here I can sea no problem, and I can see a lot of benefit Some 
lower courts, it is true, have held that though teachers may call for 
momenta of ailence for meditation or personal reflection, they may 
not mention prayer 

I find that perverse. Hie teacher in this aituation is not recom- 
mending prayer, but luggeoting it as one of several poasibilities; 
yes, incTuoing prayer among the options may encourage more atu- 
denta to pray, but though the lower courta found this decisive, I 
think it is constitutionally irrelevant It is perfectly neutral among 
religions. It is perfectly neutral between religion and irreli^on, 

Iwo lower courts have denied the latter by saying that including 
prayer serves to encourage religion. It does, but not at the expense 
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of anjrthing else It also serves. ! may add, to encourage everything 
else that lb mentioned in the same statement The fundamentiu 
miitAke here, movmg back to the penpective of 1789, is that the 
framen thought they were serving secular purposes precisely by 
enoouraging religion and religioua divenity in nondiacriminatory 
waya. 

TWO BAiic niMcmju 

Tht lower oour; decisions on silence expose a problem that I 
think liea at the heart of the current prevurs for a echool prayer 
amendment The oourta, pefticukrly some lower oourta, have 
proven thematlvea to be extremely ineenaitive in iasuea that relate 
to religion. People who think the courts have moved beyond neu- 
trality to hostiUty do have some basia for their complaints. There is 
a grave danipr, however, that reacting to insensitivity may 
produce some inaensitivity of the oppoeite sort 

L«t me give a personal example to explain what I mean. 

I grew up in New York; for Z yean I was the only Jew in a class 
that was reouircd to say the Rc^nta' prayer that was overturned 
in EngeL I have no problem personally with that prayer All it 
said--and b^ the wav, this is all it said m the version we recited; it 
is slightly different from what you will And quoted in Bngel^uW it 
said was: "Almighty God, we acknowledge our dependence upon 
Thee, and we beeeech Thy blessings upon us, our parents, our 
teachen. our country, and upon all mankmd." 

As I said, I had no problem with that, but most of my claasmatee 
did. No, they were not Buddhists or atheists; moft were tutherana 
or Catholics who thought the prayer was pabulum. So, many of 
them added something to give the prayer meaning. At the end, 
they would add, "In the name of the Father, the Son, and the Holy 
Ghoet Amen." 

Now, I don't blame them for adding those words. After all, what 
is the purooae of a prayer that has no meaning for the person who 
is prayiPg? But what was the real effect of that prayer in this situ- 
ation? Tl;e migority were fared with an unpleasant choice. Add 
■o™«M"ng to give the prayer meaning or stand there and be of- 
fended. What about the teacher? Well, by not disciplining the stu* 
dents who added something, the teacher, who I think also waa 
faced with an impossible choice, permitted the prayer to reinforce 
the religion of the m^rity and thua permitted it to serve some of 
iU legislative purpose. But she did so at the cost of promoting divi- 
siveneas and intolerance; that is, by heating up the very paasions 
that the framen were trying to cool off by promoting religious di- 
venity. 

These passions were the very ones that produced religious war- 
fare on a grand scale and school boy fistfighU on a lesser one. And 
what for? Did this exercise really do anything more to reinforce 
the religious beliefs of the minority than would a moment of si- 
lence? I think not 

In concluaion, the framere wanted to encourage religion, both, 
one, because they thought religion waa salutorv, and thua served a 
secular purpose; and two, because thev thought diversity and the 
requirement of nondiscrimination would promote civil peace. Both 
halvea of this were equally crucial to them And I urge you to keep 
them both in mmd in your deliberations 
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ProfeMor Malum. Thank you, Mr. Chairmmn. I should like to 
•Uurt with this caveat: what I say will be bMed on my own re- 
search. I am not here to represent anyone, and AEI does not take 
any organiiatiooal poaitaona on matters of policy. 

Let me come right to the point, Mr. Chairman, and Senator, aa 
you requested. You have two amendments before you. the Presi- 
dent's and the silent prasrer or meditation amendment I believe 
the Supreme Court, aince 1947, has adopted a mle of law that runs 
counter to the intentions c** the first amendment by prohibiting 
nondiscriminatory public support for religion Hence. I believe it is 
appropriate to amend the Constitution, but only to restore its origi- 
nal meaning. However, like Professor Cord, I believe the Presi- 
dent's amendment to be contrary to the principles of 1789, because 
it would foster discriminatory sectarianism. 

Therefore, I think of the silent prayer amendment not merely as 
a fallback compromise. Given the proper understanding, it is the 
beat expression of the full range of concerns the framers had in 
mind almost 200 year* sgo and that we should have in mind today. 
Hie silent prajrer amendment need not be weak-kneed, as some 
conservative critics h%ve suggested. It allows public officials to 
make a clear, uneauivocal statement on behalf of returning reli- 
gion to an honored place in public life, and it allows for deep, 
meaningful prayers, not the watered-down pablum that comes from 
publicly written compromises. At the same t.ime. and contrary to 
its seoarationist critics, the silent prayer amendment would not es^ 
tablisn a religion or even establish religion as such. Students would 
be free to meditate on whatever they wish. Unlike the situation 
that must prevail with any vocalized prayer, no student would be 
pressured to accept or even listen to anything he or she found of- 
fensive. 

Despite the attacks from both left and right, therefore, I believe 
that a silent prayer amendment and only a silent prayer amend* 
ment, can meet the serious and Ic^timate concerns—not all the 
concerns, but the serious and legitimate ones, of those who want 
praver, without raising any of the serious and legitimate concerns 
of those who are on the other side. 

Let me now go to a more detailed consideration of the issues I 
shall do so in nve parts, and as you suggested, I shall summarize 
them. 

The first is on the intentions of 1789, the second is on separation- 
ist arguments against silent prayer, the third, on the President's 
amendment; the fcurth. on conservative arguments against silent 
prayer, and the fifth on whether a silent prayer amendment is nec- 
essary or appropriste at this time 

The first part. Mr Chairman. I know you have ssked me to come 
here primarily because of my published work on this subject. I 
have already described that research in subcommittee, and I will 
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not Uke your time reviewinf a lot of old ground But I would like 
to summariie a few main poinU. 

Speaking very broad^, moat contemporary intarpretationa divide 
into two campa, both of which I think are wrong. Separationiata* 
following the modem Supreme Oourt, like to atv that the Firat 
Congreas intended to erect an abaokuU "wall or aeparaUon" be- 
tween church and itata. Tbf&f cite a privaU letter written by Preai- 
dent JefTerion in 1802, aome aUtementa made by Madiaon in 1784 
in Virginia and later while he waa Preaident But Jaffenon waa 
not even a member of the Furtt Congreaa. Madiaoo waa the floor 
manager of the amendmenta, it ia true; but you know from your 
own experience that at a te m e nta of a floor manager, made in a com- 
pletely different context, eevera] yean removed, cannot be uaed aa 
if they repreaent the reault of a collective deliberation. Moreover, 
theee atatementa do not even fairlv repreeent Madiaon and Jefler* 
eon, aa Profeaaor Cord'a work haa ahown. 

On the other aide, conaervative critica lake to point to the general 

fiublic practicca in the yeara juat alter 1789. They talk about the 
act that we have had prayera for many years. If public prayera 
were generally accepted, they aay, how can you read the framera aa 
having intended to ban prayer? Thia point of view ia valid— I con- 
cede that— but it doea not go far enough. The framera' view may 
well have accepted aome exerciae which the^ did not aee or under- 
atand aa being inconaittent with their principlea, but which proved 
to be inconaiatent with the aame principlea in a religioualy more 
diverM nation. 

To reeolve the difference, we have to look at the principlee that 
the Members of the First Congreaa intended to convey, and we do 
ao baaed on the Annala of Conmaa. 

Madison'a orinnal propoaal read, "No religion ahall be eatab- 
liahea by law." He interpreted it in hia own opening remarks to 
mean "that Congreaa ahould not eatabliah a religion." Note that 
what he laid ia Congreaa ahould not eaUbliah "a" religion, not that 
Congreaa ahould not eatabliah religion aa auch. 

But Madiaon'a interpretation did not match hia own original Ian' 
guage. That led Members of Congreaa to expreaa two different con* 
cema on behalf of religion. One, to ouote Benjamin Huntington, 
waa "that the worda might be taken with auch latitude aa to be ex- 
tremely hurtful to the cauae of religion." The other waa that the 
amendment did not prevent Congreaa from paaaing lawa that would 
threaten the exiating eatabliahmenta in the Statee. 

The flnal language compromiaed both iasuea in favor of religion. 
Lawa touching religion were allowed, but not onea that would have 
directly curtailed eatabliahmenta of religion. At the aame time, the 
langTiage prohibited Federal lawa that directly favored one religion 
or group of religiona in favor of othera. Again, note the phraae, re- 
specting "an" eatabliahment, not "the" eatabliahment. 

But the language did not prohibit lawa that might tend to aaaiit 
religion aa auch. The Firrt Congreaa did not expect the Bill of 
Righta to be inconaiatent with the Northweat Ordinance of 1787. 
The aame Firat Congreee reenacted the Ordinance in 1789 in the 
middle of their deliberationa about the Bill of Righta One clauae in 
the ordinance said that achoola were to be built on Federal landa 
with Federal aaaiatance, ao they could promote religion aa well aa 
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morility, ind in fact, most ichooU at the time were church-run^ 
sectarian ichooU However, the aid was open to any sect that ap- 
plied 

Ip '^t-mmary, the Members of the First Congress wanted religioii 
to flourish, but they wanted s secular crovemment Thev thought a 
multiplicity of sectt would help prevent domination by any one 
sect, and to help to avoid the religious divisiveness and warfare 
that they knaw, from recent Enclish hiatory. We rea)*^ should not 
loae sight of the importance of their concern about divisiveneas, as 
we seek to correct recent miainterpretationa. 

At the same time aa they were concerned about divisiven jss. 
however, moat members of the First Congreee also thought re^^on 
was useful, perhaps even neceasary for teaclvnc morality. Most 
also thought a free Republic needed dtiaek i who had a moral edu* 
cation- TSev thus tended to view nondiscriir.anatory aid to religion, 
as long as it was truly nondiscriminatory, as a policy that was de- 
signed not to achieve religious objectives, but as one, to use the cur- 
rent language, "with a aecular purpose and effect/' 

I turn now to the second point, current court doctrine and the 
separationiat aifumenta against silent prayer. The Supreme Court 
since 1947 has conaiatently miastated the framers' intentions, even 
OS they claimed to be relymg on them. The Court in 1947 said thst 
neither Congreas nor a State may do anything to aid or prefer one 
religion over another, even in a nondiscriminatory way. The Court 
thus changed law in two ways, first, by prohibiting nondiscrimina- 
tory a d, and aeoond, bv apj^jring a no-aid interpretation to the 
Statea when the originaf intention was in part to protect the exists 
ing State eetabliahments. 

On the Nation-State issue, by the wsy, if anyone wants to argue 
that the 14th amendment changed things, that person has to cope 
with the awkward fact of the Blaine amendment 

The current separationiat critics of the silent prayer amendment 
rely on the Supreme Court "no-aid" and "neutrality" rules to say 
that a aUent prayer or meditation amendment should be prohibit* 
ed. 

"Enforced classroom silence," said the New York Times, in a 
June 19 editorial, "ia hardly leas controversial than other prayer 
amendroenta Uiat have been kicking around for years." 

Nonsense. Vocalised prayer is neceeiarily and inherently dis- 
criminatory. Silent prayer is not A call for silent prayer would 
clearly meet the framers* original intentions without requiring 
anyone to say anything, believe anything, or even listen to any- 
thing with which he or ahe did not agree. 

But some say that ia not the point For example, the New Jersey 
CivU Libertiea Union has filed auit against that State's silent 
prayer or meditation statute, and it says that the problem is that 
the law openly proclaims its intention that a period of time be set 
aaide each day tor prayer. Well, it doea, but that is not the whole 
story. The legislative choice waa between a statute that was limited 
to silent meditation and one that ipecifically included the word, 
"prayer." 

Yes, ad**ng the word, "prayer," does encoA'age religion more 
than leaving the word out. It alao serves to encourage everything 
else that ia mentioned in the statute. I fmd it strange that eome of 
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the tame groups that oppoee-not all, but some of the same groups 
that oppose periods of silent prayer or meditation support kinder- 
garten classes on nuclear war and junior high school classes on 
contraception Wnen challenged, these groups sav they are no. ad> 
vocating unilateral dtaarmament or teenage sex. No student will be 
coerced or preaaured, they say; they just want youngsten to make 
■II informed choice. Well, precisely so, ' do not oppose sex educa- 
tion, I believe in informed choice, Noth.ng more is involved in the 
silent prayer amendment 

Part three, I now turn to the President's amendment, which 
would permit vocal, group, volai.tary prayer in the cLiasroom, My 
problem is there is no such a nondiecriminatory vocal prayer. 
Even a nondescript prayer thaniun^ God for the food we eat in- 
vokes a being not at all conaistent with the supreme powers accept- 
ed by thoee Americana who happen to be Buddhists, or Hindus, or 
members of one of the other large Extern religions, or even many 
contemporary Unitarians 

The narrow holdings in Engel and Abington, therefore, in my 
view, were both correct It is their broad rules of law and subse- 
quent applications that cause difTiculties, 

What sort of prayer might be offered under the President's 
amendment? It seema to me there are only three possibilities: one 
written by the State, one chosen by the State from sectarian litur- 
gy, or one offered voluntarily by a student. Each has a problem, A 
State-authorized prayer is bound to be pablum for some, while dis- 
criminating against others. Having the State choose a sectarian 
prayer or reading would increase its meaning for some, but also in- 
crease the discriminati^Ti against others. Having students take 
turns reading their own pra^rs would not change the discrimina- 
tion. It would only change its source and predictability. But how 
could anyone be offended, it might be argued—and the Deputy At- 
torney General argued today— if participation is voluntary? What 
is offensive about vocal prayer or the use of visual religious sym- 
bols, artifacts, or gestures is not that they force minorities to par- 
ticipate, but that the^ inevitably stamp a discriminatory State im- 
primatur in favor of the religions that may be dominant in any 
local community. 

On the other ynnU however, I do not believe the situation would 
be simply voluntary. It might be for adults, for example, when the 
chaplain reads before the Senate, but it is not for children. 

Children may opt out, yea, or forcefully proclaim that they are 
different, but only at the cost of facing up to peer pressure and rid- 
icule The problem of peer pressure and ridicule, which has been 
belittled bv some, in my opinion gets at the heart of what is wrong 
with the President's amendment. The purpose of the first amend- 
ment was to support an environment in which religion was hon- 
ored, but in which the paasions that produce civil strife were 
damped down. The President's amendment would honor religion, 
but it would also inflame the religious passions in every school dis- 
trict in the country by turning the content of prayer into a political 
football 

The dangers this might entail make me strongly prefer the 
status quo to vocal prayer if that were the only choice It is not, 
however, as we have indicated 
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I think at least part of the pubhc senses the same danger that 1 
am indicatmg The supporters of the President's amendment like 
to dte polls that show 75 to 80 percent of the public favors a resto- 
ration of prayer in the public schools But when the questions are 
phrased more spediically to include words like "organised group 
prayen" or "offwuMd irocal prayers," the support drops to the low 
to midaixtiM. im, that is stiU a m^rity, but it is not the kind of 
overs^lmin( consensus that is usually associated with an amend- 
ment, and I fdink the 10 to 15 percent who shift with the ques- 
tion's wording are tiying to tell us something that is worth hear 



F^art Four. Some supporters of the President's amendment have 
opposed silent prayer because they believe vocal praver would be 
more meaningful. I believe the reverse is true Vocal prayer, as I 
said, must either be pablum or meaningful. If it is pablum, who 
needs it? If it is meaningful, some will be left out To those who say 
there is no harm m being left out, and leammg about someone 
else's religion, and taking a turn on another day, I say this con* 
fuses the purpose of having an amendment. The idea is to restore 
prayer, not to run classes in toleration or comparative religion. 
Comparative religion is permitted now. The aim should be, and I 
understand the aim of tht, amendment to be, to set time aside for 
prayer or meditation for every student every day, not to listen 4 
days and pray 1. 

Silent prayer is an important part of almost every religion. In 
my own Jewish religion, the lengthy Amidah, or silent prayer, 
comes in the middle of every service, at least three times a day. 
Similarly, many candidates with whom I have traveled stop several 
times a day, wherever they are, for silent devotion. These periods 
of silence are times set aside for intense personal communion with 
God. Their content, and their beauty makes the watered-dovn hp 
service of public recitation seem pale by comparison 

What about those students who do not know how to pray on 
their own, it may be asked? Well, I answer first that it is not the 
public schools' job to teach them. I would also say that students 
will have a chance for more meaningful religious leadership with 
silent than with vocal praver. Every Sunday school could hold dis- 
cussions on daily prayers for the coming week. There is -io way the 
clergy could play anything approaching such a role with vocal 
prayer. 

Finally, what about those who say, as some evangelicals have 
said to me, that they have a religious obligation to proclaim the 
name of Qinst aloud, which silent prayer does not satisfy? To 
them, I say fine, but not in a classroom. Vocal and silent prayer in 
most faiths serve different religious purposes. Silent prayer is per* 
sonal, it is for personal communion with God. Vocal prayer, on the 
other hand, is cominuKal or group prayer The public school is not 
a religious community, and it should not be. As a political commu* 
nity, we must be open to those who disagree on matters of faith, 
that is a bedrock principle of the constitutional regime 

Finally, what about whether the amendment is nec^^ary? Some 
argue that it is not because the Supreme Court has never ruled on 
the issue. 
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I think the neutrahty rule is and should be consistent with silent 
prayer or meditation. However, many lower courts disagreet and 
who knows what the Supreme Court might say, or if it would say 
anything at all? 

The suboommittee amendment does not represent present law 
The lower court rulinga on silent prayer have not been as favorable 
as some previous witnesses have said. As Professor Dellinger said, 
adding the word "prayer'' is the issue. The score now. if I am not 
mistaken, is one 17-3fear-deci8ion in favor, and four against The 
other decisions that are counted in favor usually involve silent 
meditation sUtutes that do not mention the word "prayer/' and 
the against rulings are much mor« recent 

We also know that there are 18 SUtes with silent prayer or 
meditaUon sUtutes. but very few school boards have implemented 
them. I cannot help but believe that this is partly because of the 
way the school boards themselves read the Court's doctrine, and 
partly because of the pressures being placed on them by local civil 
liberties organizations. 

As long as this situation exists, people who want some kind of 
silent prayer or meditation exercise are being denied an opportuni^ 
ty that they should have. It is perfectly appropriate for this body to 
affirm a right whose exercise is being chilled in large part by the 
courts. At the same time, it is appropriate for this body to declare 
loudly that one can honor and reserve a place for religion without 
Mtablishing a religion. Yes; you could wait for the unpredicUble 
Supreme Court, but you might have to wait for a lifetime 

Senator Hatch. We will now turn to Dean Redlich and take your 
testimony. 

STATEMENT OF NORMAN REDLICH 

Dean Redlich, Thank you, Senator Hatch, and members of the 
subcommittee, 

I. too, am honored to be present at this important hearing, I am 
dean and professor of law at New York University School of Law, 
where I have taught constitutional law for 27 years, 

I appear before you, however, not only as a constitutional schol- 
ar, but as someone who is deeply committed to certain religious 
views, and I hold my views with regard to separation of Church 
and State out of a deeply felt belief that that separation is essential 
to preserve the religious freedom, the religious diversity, and the 
religious harmony that have blessed this land and for which my 
forebears came here. 

It has been said this morning that a moment of silence, or a 
moment of silence and prayer, or prayer, cannot hurt anyone. Let 
me read to you an excerpt from a recent lower court opinion in 
which a child described his experience in a State where there was 
a statute which provided for a moment of silence, for contempla- 
tion, meditation, or prayer. 

Quote: "Well, in the second period, which was Science, people 
who was in my home room turned around and asked me why I had 
been reading a book during the moment of silence. And I told him 
that I didn t have to pray then, and I didn^t want to. And then he 
told me that I should be praying all the time. And then he said 
something to the effect that if I prayed all the time, maybe I could 
go to heaven with all the Christians when Jesus came for the 
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second time, instead of, as he put it, going down with all the other 
Jews." 

The essence is that as Senator Simon has said, the only way that 
we can achieve neutrality in religion is for the Governmert to keep 
its hands off of religion. I will respect, Senator Hatch, yo:ir intro- 
ductory comments that we confine ourselves to the silent prayer 
amendment. My written statement makes reference to both the 
vocal prayer and the silent prayer amendment, but my summary 
this morning will confine itself to the subject matter of the hearing 
which you have set forth. 

At the outset, it should be clear that, contrary to the claims of so 
manv people, there is absolutely nothing in any Supreme Court de- 
cisiOi. , nothing in the first amendment, nothing in Engel v. Vitale, 
or Wallace v. Jaffree, to stop children from praying. Children have 
a free exercise right to engage in individual prayer, and it has been 
said that as long as there are math tests, children will pray. 

There is nothing to stop children from saying grace over meals. 
The issue is the simple one of whether Government in one form or 
another can endorse religion. A pure moment of silence, if it is 
really designed for meditation, is perfectly permissible under the 
Constitution and under Supreme Court decisions. In such a 
moment of silence, individual children are free to pray. That is a 
very different thing from the Government endorsing the practice of 
prayer. The amendment which is before us this morning is clearly 
intended to promote religion. It is clearly intended to encourage 
prayer. That will be its impact, and that in my judgment is its es- 
sential failing. And I say this not out of a hostility to religion, but 
out of a profound devotion to religion, 

I consider myself a religious Jew, and I know from the tormented 
history of many minority faiths that the best security for all reli- 
gion is Government neutrality in all matters of religious faith, in- 
cluding what appears to be the innocuous practice of a moment of 
silence or prayer. 

The very debate over prayer, the very debate over a moment of 
silence over prayer, like the debate that tore apart Virginia in 1784 
and 1785 over an innocuous tax, disturbs the peace and harmony of 
this country. 

I do not want my children and grandchildren — I must say, I am 
of the age now where it has to be grandchildren 

Senator Hatch. Join the crowd; I've got three. 

Dean Reduch [continuing]. My grandchildren to experience the 
experience of that child. I do not want them to be strangers in 
their own home. There are no minority religions in this country 
There are no majority religions. We all equally share the constitu- 
tional turf. And no child should feel embarrassed, no child should 
feel pressured, and this great body, the U.S. Congress, should not 
be sending a message of endorsement with regard to religion. 

Failing to send that message does not mean that you are hostile 
to religions. It means that you are supportive of a constitutional 
principle which has assured more religious freedom, more religious 
diversity, and more religious harmony in this country than any 
other nation in the history of the world. 

Now, why are we prepared to cut our country through this tur- 
moil once again, to have still another debate on the question of pro- 
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moting religion? Will this constitutional amendment really pro- 
mote religion? 

How many religious leaders would really believe that a legisla- 
tively mandated moment of silence or prayer is going to promote 
religious values to any significant extent in this country? Will this 
constitutional amendment promote meditation? Will it promote 
truly voluntary prayer? Will it promote educational values? It will 
not. Freedom of religion flourishes in this country as it has flour- 
ished nowhere else. People still seek it out as a haven of religious 
freedom, and they do so because we have succeeded here where no 
other country has succeeded, and we have done so because we have 
been faithful to a constitutional principle that was put here for 
that purpose. 

I ask the supporters of this amendment why can't they agree 
with what Supreme Court Justice Jackson— a profoundly religious 
man— said.^ He had sent his children to religious schools, and he 
said that, "What should be rendered to God does not need to be de- 
cided and collected by Caesar/' 

The Bill of Rights still lights up the skies for all the world to see. 
We should not tamper with it for the sake of this amendment, 
which does not promote religion— it should not promote religion; it 
does not promote meditation; it does not promote education. Why 
are we unloosing this mischief at work in our land? 

In essence, this country is never going to find God by losing its 
souL 

Senator Hatch. Thank you. Dean Redlich. 
[Statement follows:] 
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Prepared Statement of Norman Redlich 



My niK ia Noraan Kedlich. I aa Dtan and Judge Edward Veinfeld 
frofeaior of Law at the New Tork Univeriity School of Law where I have 
tiught conatitut ionil law for twenty*ttven yean. I have bean a aeaber 
of the Nev Tork City Board of Education, and wai Corporation Counael of 
tha City of Naw York froa 1972 to 1974. I as the co-author of a 
conititutional law caaebook. Froa 1979 to 1981 I wai co-Chair of the 
Lawyera* Conittee for Civil tight a Under Law. 

freaently, I lerva aa co-Chair of the Cooniatiion on Law and 
Social Action of Int Aaerican Jewiah Congraai** and la a aeober of the 
Board of Overieera of the Jewish Theo)i.gical Seainary. I alao lerved 
on that Seainiry*a special conaiiiion to atudy the question of the 
ordination of wonen in the Coniarvative Kabbinate. 

I aention tha latter affiliations becauiei %A)ile I appear hare 
ai a itudent of constitutional law, and in that capacity oppoat th« 
anactaent of S.J.K. 2 and 3* ay viewa on the subject ara aotivated in 
larga part by a firm r€ligioua connitment . I consider eyself a civil 
libertarian, and have been activa in civil liberties and civil rights 
cauaea for many yesrs. My opposition to this anendaent , however, ateas 
not only froa ay concern for civil lloertias, but ay abiding concern 
for tha aurvival of religioua freedoa aa we have knovn it in thia 
country. 

Thifc Committee is conaidering two different cnendaenta. 
S.J.K.2, introduced by Senators Hatch and De Concini, provides: 

Nothing in thia Conatitution shall be construed 
to prohibit individual or group ailent prayer or 
reflection in public achools. Neither the United 
States nor any Stste shsll require any person to 
participate in such prayer or reflection, nor ahall 
they encoursge any particular form of prayer or 
reflect ion. 

S.J.K. 3, introduced by Senator Thurmond, provides: 

Nothing in thia Constitution shall be construed to 
prohibit individudal or group praytr in public schools 

* The AnericAn Jewish Congress joins in these comments. 
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or other public init it ut ioni . No p«rion thai 1 be 
required by the United St«tei or by an St«te to 
participate in prayer. Neither the United States nor 
any State ahall crapoae the wordi of any prayer to be 
aaid in public schools. 



I. 

By definition, a conititut lonal aaendment it • change in the 
rulea of the game. When Congresa considers ordinary legislation, and a 
constitutional lawyer ia aaked for his or her opinions sbout ita 
conatitutionality, the answer will focus on judicial decisions and 
their application to the proposal at hand. But when a student of the 
Conatitution is siked to conment on a proposed constitutional 
amendment, he or she has s different task- to define «hat the Uw is 
DOW, and to identify how the proposed constitutional tmendreent would 
work on change in the Itw. 

One additional task falla to the atudent of the Constitution 
called upon to ei^preia a view on a proposed constitutional araendtsent: 
to identify f^-yge principles erbodied in the relevant portions of the 
Constitution aa it exiats, .^^ to expreaa a view on how the propoaal 
would alter those principle's. The firat set of tasks calls for a 
relatively narrow legalistic focus; the latter for a broader, long 
range, alaoat philosph ical , perapective. 

To put the matter in the terms of the anendnents we are 
discusaing today: the firat taak requires me to discuas whether the 
Supreme Court's deciaion in Wallace v. Jaffree would permit the courts 
to uphold a atatute calling for a moment of silence, or a ooraent of 
ailence for prayer, reflection cr meditat'ion when the record does not 
demonstrate a legislative intent to further religion. The second 
requires me to focus on whether the proposed change in the Constitution 
would aubstantially alter the existing relat ionshipa between government 
and religion across a broad spectrum of issues, not only prayer in the 
public achooli. 

My comments today will addreaa both of these issues. In 
addition, I include in the course of my remarks some general comments 
about the wiadom of the Amendments before the Subcommittee, for 
ultimately this Cnmaiittee is charged with determining a quiation of 
policy, not law. 
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II. 

AlmoiC twenty yeiri ago, Profeisor Paul Kauper (who» in addition 
to being a fine Conititutional lawyer, waa a devout Chrntian) appeared 
bafortt thia Subcooaittee to teitify againit an earlier proposal 
to «Mn4 the Constitution to overturn the Supreme Court *i landmark 

decision in Engel v. Vitale , 370 U.S. 421 (1962) and School District / 

of Abington Township . 374 U.S. 203 (1963), banning school sponsored 

prayera in the public schools. In his testimony, Professor Kauper 

laid out a atandard for evaluating constitutional uendments which I ^ 

balifve should guide this Conoittee: 

Any proposal to aiend the Constitution should 

b* subject to very careful scrutiny. Hy thinking about 
the constitutional aoendaent process is that any 
proposed aaendnent ahould desl with fundamental natters 
of constitutional concern and that Che necessity and 
desLTMbility of the amendment should be clearly 
demonstrated . 

Rauper, Statement Relating to School Prayer, Hearings on 
S.J.Rea. Its Before the Subcommittee on Constitutional Amendments 
of the Senate Committee on the Judiciary , 89th Cong., 2d Sess. 601, 
605 (1966). This is a sound atandard, and one which finds 
justification in the constitutional text in the ways in Which the 
Pounding Fathers made it difficult to amend the Constitution. 

The Constitution has been amended only 16 times after the 
adoption of the Bill of Rights. Only foul ot those sixteen amendments 
were adopted to overrule a specific decision of the Supreme Court. The 
Bill of Rights itself has never been amended, either to overrule the 
Sttpraao Court or otherwise. That is* no doubt, because the Bill of 
Jkighta occupies a apecial niche ir American political life. 

Congress has always recognii'd that amending the Constitution is 
• matter of tha gravest moaent. It has always acted with restraint in 

this ares, not invoking the Amendment process to challenge every 
questionable constitutional ruling. That political restraint has 

Sarvad tha nation well, lending our political system - and our rights - ^ 

a stability and pemanenca which are widely envied. 

Wrlthar S.J.R.2 or S.J.R.3 meets Professor Kauper'a standard of 

strict necessity and desirability. 
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«.J.R.3 i. .iaiUr to nuiDtroui othtr propo««la Congrfii h.. 

eon.ider.d c^er the ye.r, to pr-it voc.l .chool pr.yer, but nevr 

•dopt,d. It U, of courM. "n,ce..,ry» if th.re i, to b. voc.l pr.yer 

in th.'.chooU, but It i. not de.tr.ble. S.J.R. 3 i. .i„o.t identical 

to S.J.t. (97th Cong. 2d Sm,.) .bout vhich I u.t.fied .t Ungth 

Mir.r.l 3r..r, ago. nothing th.t h.. h.pp.ned ,i„ce th.t ti«« h.. l«d 

ro racontidtr what I vrote than: 

Tht propoaal you havt before you doei not deal 
vie!» a frinje interpretation of the Establiahment 
CUuae. It d^ala not with queiciom of reiMdial 
reading taught to parochial .chool atudenti. nor to 
the It.ue whether the alnging of Chriatm.i carola ia 
or la not a r.ligiou. a.erci.e. It does not concern 
textbooks or aetheaatlca eouraea taught in religioui 
•choola. Hor doea it avan purport to eatablish a 
religious aaerciie irfiich ia non-denominational, 
perhaps beca.ae sponsors of the school prayer 
••♦nd-ent real ire that thart is ocLsuch thing . 
Bon-denoalnational prayer. Ho. thia pro.»'.ea 
•aandaent do«a not deal with p«rin».i.«l question, 
undar tha Establiahment Cla.-.. xhia proposed 

vaiuea that undarlie our tiost precious guarantee of 
rallgious and political freedom. This amendsent 
Per«ltt an -vonedly religious exercise - a prayer - of 
whatever natur. «y be .pproved by thr majoritj of any 
school dtatrlct in the country. Whet • it b. Morn«7 
prayera in Utah. Jeyiah prayers In Br lyn. Cat^oHc 
prayara in Boston. Baptist prayara in Georgia. 
Congragationaliat prny.rs in parte of New England, 
religioua prayer, .re to b« permitted by this proposed 
MendBsnt. aubject only to the linit.tions th.t . 
P.T.OQ eh.ll not be required to p.rticip.te in 
pr.y.r. 

Scholar, oay dU.gree ov.r the motiv.tion of the 
Founders in prohibiting r.Ugious ast.bli.hmencs. 1 
h«pp.n to beli.v. th.t the Supreme Court*, 
interpret.tion of th.t history i. correct. But even 
thos. who aay ^is.gree Wth the Court*, view th.t .U 
• id to r.Ugxon i, prohibited concede th.t government 
is not peraitted to discrimin.te Mong r»ligiou. 
•act.. Even Justice Ste-.rt. the .ol. di.,enter in 
Sche^jj. .greed th.t school offici.ls could not f.vor 
one "JUioP pver another. Host Americsns conceive it 
se settled doetrins thst religion is . private .ff.ir 
and that government may not favor on. fsith or the 
other. In my view, then, this proposal is not s 
conservative one. but rather a profoundly radical 
•Iteration of a b.elc precept of American life, the 
required neutrality of government asong religious 
falthe. It will undo one of the proudest schievemente 
•f this republic. 

It Is too often sssuved that the free exercise 
elsuitt IS the prime guarantee of religious liberty 
that the Eatabliehment Clause ie. .ooehow. hostile to 
religion, designed to keep religion from becoming too 
powerful. This rtpreeente s profound aisresdlng of 
history snd e lack of appreciation of the 
EstabUahment Clause aa iteeU a prime guarantor of 
religioua liberty, there cannot be true religioua 

lorm of relislous belief snd expression vhich 
rtpreeent thst individaal'e innersost Mpreesion of 
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faith - if tht govarniMnt it p«r«itced to dilplaj 
favoritiaa to ooa faith or the othar. It ia our 
conatitutional theory that tha govariment, which 
rapretanta all tha people, haa no buaineaa genaracing 
tha praaaura of any raligioua baliaf on any individual 
citisan. Th« firat AaendMnt cowiand that governoiant 
■ate ao Itv reapacting an eatabliahaent of religion, 
which thia propoaed aaendnent vould altar in a aoat 
funda«antel eenae, ie m aaaentiel feeture ot a 
CoQttltutionel atruCture ^ich guerenteea thet pereona 
can conduct cheir religioua precticee, end expreea 
their religioua baliefty free fron preeiure of 
governaient confomitj* 

A eoaatitutionel aMndment preeupposee e eocietal eonaenaue that 
e certein policy ia to f undementel, eo certein, 'to eaaential e 
principle ee to aarit incluaion in the comaunity*e fundementel 
charter. While uneniaity ie not the teet, e propoeel which hee been 
debated by the Congreee on et leeat five occeeiona over twenty yeere - 
ee hea vocel achool preyer • end been rejected eech tine, aurely 
caaoQt b« acid to eabody e coneeneue of the politic el conmunlty. 

Mither can it be aaid thet e bedly divided Supreme Court ie 

cliogini to dubioue precedent, aolely for hiatory*e leke, eo chet it 

aight be ergued thet en Anendaent wea needed to breek the 

conetitutionel logjen. While three jueticea diaeented froa the 

invelidetion of the Alebeae ailant prayer etetute^ none voted to uphold 

Alebeae'a vocal prayer etetute. Velleee v. Jettree , A66 O.S. 

(1984) or Louieiene'e voluntery vocel preyer echeae, Keren B. v. Treen , <t 

653 f,26 897 (llth Cir.), aff'd . 455 U.S. 913 (1981). Even Juatice 

ftahnquiet Who expreeeed ainimeliet view of the Cetebliihaent Cleuie, 

Vellecft V. Jeffree . eupra , 53 U.S.L^W. 4665, 4679, did not dietent froa 

the eoncluaion that Alebeae'a vocal preyer etetute wee 

unconetitutionel. 

Seholere aueh ai m. Malbln, Reliilon and Politica; The 

Intent ione of the Authore ot the Firet Aaendwent (Preface et 2). end R. 

Cord, Separation of Church and Stete; Hletoricel _»ect end Current 

Fiction , (p. 165)* who generelly feult the Supreoe Court hendling of 

Eitabliahaent Cleuae ceiee, egree thet Engel end Schempp were correctly 

decided. There ie ea cloae to e icholerly con«enaui ee one conei in 

conatitutional law thet govefnaent aenctioned prayere in the public 

achoola run counter to the relet ionihip between church end etete 

Cotiteapleted by the Founding F ether a. 

Of courie, the Conetitution ia not lauutable. But «here ie the 

cleaor to ellov preyer in the achoole? Not, eurely. fr<^ educator!, 

who oppoae preyer in the sehoola. They do to not because the 

Conetitution require! thet reeult but beceuae they have diicovertd that 
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»ri»«r Lt diirupcive and dlviiive In chiit •chooU. it it an 
tduettlontlly uatound pttctlce. 

Mhilt thi rtligioui ccunit, !• dlvid,d. «.„y. if „„t ^,t, 
r*litlout orttnlMdont oppoit voeil ichoM prtyer. Only recently, the 

♦ — ... r—, ,„h,i, ^Htir., the Hetionel^ajjp.el of 

Ch«.h... the Pre.byterlen Church (U.S.A.) .nd the N.t.on.l 
A..ocl.tl«. Ev.n«elU.l.. noted thel, ,e,ect.on of .t,te .upported 
efforl. to .poneor or control religiou. .ervice.. I„ .n 
brief ,il«l with the United St.te. Supre« Court 1„ B.nder v. 
!finAlSmSl.Ar»^ShosL£ii^ the, wrote. "A..ci fir„ly „pp„.e 
..t.b.i.h«nt of religion .n .chool. by government «nd,ting, 
.pontoring, inltl.ting. promoting or organi^ng re.ig.ou, .ctivity." 

SJ.R. 3 he. not become «,rt de.irtbl, over the ye.r.. It i. . 
propoe.l fund.»ent.lly .nd Ine.c.p.bly Incon.i.tent with the well 
functioning c.n.titut l.n.l ,che« for protecting .eligiou. liberty. 
S.J.«. J would de.t^oy th.t .cheme, it .hould be rejected. 

_IV. 5.J.R. i 

».J.«. 1 1. not. .tr.ctly .pe.Ung, . „.ction to the Supreme 
Courf. decl.lon two week, .go in UiUj«j;Wiffr«. .ince it w.o 

Introduced before th.t c decided. It i. neverthele.. th.t 

-.ci.ion Which i. the „o.t r.l.v.nt .uthor.ty „n the con.t U ut lon.U ty 
of "Miencs of •Uenct" gcaCJCci. 

without her. .ttemptlng . d.t.Ued .n.ly.i. of the v.riou. 
opinion, in ^iiU^^^^JiOr^. « point out cert.in ..lient 
points: 

" M.ny, If not ne.rly .11. .t.tute, c.lUng ju.t for . oo.ent 
of .ilence. will be found con.titutlon.l. it 1„ however, unde.r how 
th. Court would tre.t . "pure" „„ent of -ilence .t.tute when the 
legi.Utive hi.tory unmi.t.k.lly .uggeeted . religiou. purpo.e, 

2) Ju.tlce. O'Connor ,nd Powell', opinion .re unde.r ., to 

«»..th.r . „„nt of .Hence .t.tute could .v.r p... con.titutlon.l 

-..t« If it cont.in. th. word pr.yer. (In «,re fon,.l t.r,.. the 

que.tion i. whether th. aere nentlon of pr»ver 1. . d 

prayer la . d.p.rture froo tha 

Principle of official neutrality? 

3) How doe. on, a..e., th. con.titution.lity of .t.te „„ent 
of .lU.e. l.w. enected y,.r. .go. wh.ra there 1. no equivalent 1. th. 
Coatr«ttioQ«l record? 
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•4m4 qd the vartoiia opinions of the Court thart i« roo* for ^ 
•ubtt«ntial diiagramnt Over theat quetttoot, baaed on the vanoua 
Qpioiona of the Courts 8oae of thete laiutt arc already tub judlce at 
th« federal appellate level. In May v. Co'operwan , 572 f,Sopp,l56l 
(D.H.J. the Third Circuit »#lll contider • "pu'«" "owent ol 

■ilanee law but where the legtalative htatory indicatea a religtoua 

pjrpeae. And in Walter v> W. Ve. Rd. of Educ. T.Supp. , 

(8.D.«. Va. 1985), app, pending (^th Cir, 1985) the Fourth Circuit will 
conalder a Mcvwent of illtnce for prayer or •editation law adopted by 
popular referenduB, Theae caiea ihould be decided within the year, or 
far earlier than a conatitvitlonal amendment could be adopted. 

If, then, the purpOae of thie propoaal ia to legitlmlte nonenta 
of ailence aa auch. It faila Profeeaor Kauper'a teat of etrlct 
neeeaaity for, aa noted, U li likely that iiany "moment of ailence" 
lawa - including many of thoae already on the booke of the aeveral 
etatea - are conitltutional. At leaat aa a matter of conatitotional 
theory, Other ttatea may. If they wlah. adopt auch lawa. There ia 
thus» at yet, no need for a conatltut ional atnendment to legit ioize 
iuch atatutea. 

But even if the purpoac it to legitimize moment of ailence 
atatutea which mention prayer at one of teveral permittible uaet of the 
period, the propotal ftllt Frofeeaor Kauper't 'necetslty' tettt. It la 
AOt at all clear at thit point that tuch atatuet ^re Inevitably 
onconatitutlonal. at leaat if they have a legiala^l/e hiatory aomewhat 
lata unaaual (blatant) than that of the Invalidated Alabama atatute. 
Whatever I may think of the conatltutionallty or witdom of auch 
atatuea. It cannot be aaid that only a conatUutional amendment could 

' ineure their conttitutionallty. 

tt certainly cannot be aaid that S,J,R,2 ia necetaary to preterve the 

right of itudanta to pray on their own Initiative, The Ettabllshment Claute 
doea not forbid auch exerciaea; on the contrary the Free Exercise Claute 
protflcti them. Occaalonally, over<-aealoua, but Ill-informed, tchool 
officiala interfere with auch activltiea. Such action ia baaed on a 
■lainterpratation of the Supretae Court's dec! a ions. Surely, though, that an 
occaaional public official violatea the Constitution la not a tufficent 
ahowing of neceaalty to Juatlfy a conatltutlonal amendment. 

Only if the purpoae of S.J^R. 2 it to allow the atatea to explicitly 
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..c,u,.„ to .„g.g. . „.„u.* - CO ..„.„». 1. 

.th.r . ,.H,io.. „.p,„. ^^^^^^^ 

«ud.„t.-l. „ , ^^^^^ ^^^^ _ 

Purp,.. i. unco„.tltution.l j^^, 

"."..Itr t..t. It ,.11. ,„,...o, K.„p.r-. <...i„fcUlty t«t. It woul, 
«k. . r.dic.l d.p.rtur. f„. th. con.tltutlon.l policy vhich h.. glv.n rl.. 
to . „.tio„ .ho.. ,.li,lo.lt, 1. un..tch.d .„y.h.r. .1.. !„ th. world. 

At pr....t, „„ h.lf of th. .t.t.. h.v. no „«nt of .i-enc. 1.... « 
Iho.. .t.t.. do not b.ll.v. it n.c....ry to .ncou,... religion in thl. 
f..hlon. .v.n though th.r. i. no cl.., „.t,.int on th.ir .blUty to do .0. 
c« It b. ..id th.t .nco«r.gin, r.llgion in thl. f..hlon con.titute. . 
l.nd.„nt.l'. co,.tUutlon., polUy vHlch no. b. «d. „pUclt 1„ 

: baaic tovarnnwntal charttr? 



V. 



So «ich tor tha evaluation of S.J.R.2 a. it would .ff.ct tha public 
•choola. What (.pact ^uld adoption of S.J.R.2 have on church-atate 
j«ri.prud.nc. ..n.r.lly? „ow «uch would u re.hepe the current 
tindaritindlnf of the Firtt Ai..nd«enc7 

One can anawar theae que.tiona only ha,it,ntly. U i. poa.ibla that 
tha court would view thla amendment narrowly, aa overruling one apecific 
deciaion, and aa having no i.pact on any other i...e. However, I do not 
think thia ia vary likely. The Court in Wellece v. J,fr»> of aeceeaity 
cenveeaed a broed range of SeUbUah.ent cl.uee iaaue.. Hece.aery to it. 
holding werA the following principlea: 

el^MS)""*^^''^'"""' '53 U.S.L.W. 

2) thet cleuaa prohibit! more then juit the preference of ««. 
Chrtatlan aact over another (53 U.S.L.W. et 4669) 

JlcH'il i^'M'"?'^"^ by Juatice Rehnquin. 

which ii a radicel deperture from the Court'i prior reedina of th.t 
hi.tory waa not adopted by a majority of t» = .ourt * 
4669) " preferred over non-religion (53 U.S.L.W. et 

et^oiSli.T'b^J W "i' ""^^ l«f iil-ture intended to 

eccofip U.h, but ita ree<ioni for ectmg. The inquiry here i. 
eaaentielljr hiatorical and hence factual (53 U.S.L.W. at 4690) 



• While S.J.K.2 prohibits e ttete from encoureging eny perticuler fora 
of preyer or requiring perticipetion in preyer (how could a stete do io7) it 
pointedly doee not ber stetea froia encouraging atudanta to ultilice the 
mment of ailence for prayet . 



ERIC 



87 



7) the accomodetloA doctrlna doei not juitify a najorlcy uilng the 
■echinerjr of atate to encourage or require practice of iti beliefi 
(S3 U.S.t.V. at 4670 n.45) 

Ae enyonc feallier with the lltereture on the Betebliehment Cleuiei 
knovi thli lilt enconpeiiei meny of the aoit importent liiuei rilsed in 
letebliihMnt Cleuie Jurliprudence. If S.J.R.2 li adopted, vouLd not the 
courte reeionebly conclude thet these principlei heve been rejected by the 
People, the ultiaete lovereigni in our dcaocretic lystem? If I en correct 
ID thie enelyiii, thie emendnent, ei modeet ei it eppeeri, vould 
heve e HonunenteL iapect on the entire jurleprudence of the 
BetebliihMnt Cleuie. 

The 4ueetlon i^ilch auit be eiked ie whether whatever 
little impect the enendaient would heve on whet heppeni in the 
public achooli le eufficient to juitify revenplng church-itete 
juriiprudcnCe. The queetlon tekee on edded urgency bcceuie V 
rellgloui groupi heve not ruihed to lupport this proposel, The 
Jewiih coonunity ii ill but uneninous In ite oppoiition to S.J.R.2. 
A broed ipectrun of Froteitent groupij including the Netionel 
Council of Churchee, elio oppoie it. The eo-c elided fundenenteliit 
Comunity le not enthueleetic ebout e lileat preyer anendment. 
Indeed, «eny on the io*celled religioui right object to the 
encndnent beceuie they view eilent preyer ee too Inconsequent iel 
to juetify the effort of emending the conit Itut ion. Kducr .-tn 
groupi, too, lee no neceitity f^r this propoiel. Why then, and 
for whoee benefit, open thii Pendore'i box? 

VI Some Policy Queetione 

Adoption of e conititutionel eraendtnent would lend e 
elgnel not only to the courte, but to ichool officiels*, perenta, 
religioue leederi end the public et lerge, thet the public schoole 
ere charged with insuring the apirituel end religious development 
of their itudenti. It ii tru« that S.J.R. 2 by itf te.^n« 
euthorieei only illent preyeri. It PMy be doubted whether that 



*The Courti «A\ieh he 'e considered the issue hnvm found es e 
feet thet legiileted Moner^i of iMence lerve no secular 
educational function, Duffy v. Loi Crucei Public Schools Diit . 
557 P.8upp.lOl3 (O.N.H. IW). 
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tMtrlction vould b« obi.rved ia practice. Morevor, a reali.tie 
•Yalnation of thii aoci.ty i. .„fficient to indicate that th€ 
battl. oyer prayar in the achoola - .ilent or vocal - i. aynbolic 
of a larger battle batwa.n thoae who would increas. the role of 
fOYarmient In protwting raligion and thoaa who oppose wch a 
rola. 

Adoption of 8.J.».2 would do «re than p.r«it .ilent 

prayer In th. .choola. It would reinforce the alr.ady unfortunate 

tandency to«arda governttant involvement in religioua activity, u, 

that ,riaat la it daairableT 1. i. healthy for our aoci.ty? 

would it bread di.reapect for lair becauae .any would take s.J.R.2 

aa a aisnal to ignore Entel and Scheop£? will it Ju.t whet the 

•ppetita of thoie who regard the a.piration of church and .tate a. 

an idea born of the devil? Finally, i. it f.ir to aubject ,<:hool 

children to .il«„t pr.yerT Con.id.r the following incident 

daicribed by a .tudent in Walter v. W. Va. Bd of Educ. 

F.Supp^ . (8.D.W. V. i985) in which . «„.nt of .llenca 

for conteaplation. .editation or prayer .t.tute w.. inv.lld.ted: 

. . . Well baaically they aaid. they told ua how long it 

e^ ; . ' -dotation, and prayer' and ^hen towardi thi 

«d they to d ua that if we h«l .„y religioua que.tion.. we 
«a".l. '° ?"f f'f"'' to. I think the phra.e 
ttl «I- ? ^ °" f'^'*** ^ «" "«tly .ure .bout 

o« Si ; : * p*''****' ^^i^*' «• 

! !^ '° iomething .nd one of the 

paopie who wii in ay hoaa turned around and ..ked oe why 1 
had been reading . book during the moment of eilence. And. I 
l\u ' ^^'^ 1 'didn't want to 

than he aaid iomething to the effect that if i ^r.yed all the 
tl«e aaybe I could go to heaven with ,11 the Chr.^.iani whan 
Jaaui ca«a for the lecond time ine*.;--* of. ai he puc it 
going down with all the other Jews. ' 

Judicial review doai not fit neatly with democracy. The 
jurieprudanc, literature, of cour... de.la with thi. problem at 
Ungth. Whatever c> theory, judicial review, a. the federal 
courti precticea it. hea not deetoryed deeiocrecy. Oo the 
contrary, io thia country, at l...t. it hea nrengthed it. We .re 
•U fr ar becauae m do not lat tran.itt .ajoriti.. i„tru7e into 
the fraado. of con.ci.nca. Ai Ju.tice j.ck.on wrote in .nother 
eaae ariaiog ia Weat Virginia: 

The very purpoee of a Bill of Right, wai to withdrew 
certain lubjaeti fron the viciaaitudea of political 
coatrover.ary, to place thee beyond the reach of 
•ijoritiea and officiali and to .itabliih thett aa legal 
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principUl to be tpplied by the courtt. One'i right to 
lifi, llbtrty, tnd property, ro free gpecch, • free 
prete, freedoa of worthip end ■•■enbly, md other 
fundeoentel righte luy not be tubnitted to votei rhey 
depend on the outcone of no election. 

Weet Ve> Bd. of Iduc, v, Bernett . 319 U.S. 624, 639 (1943) 
Conclueion 

The peculier geniui of the Aaericeo conetitut ionel 
eyetea le thet it belencei nejority rule egeinet individuel 
libertiee. Ho where it thet belencc cleerer then ia the BUI of 
■ighte. The Congreie hei until now respected thet belence by 
refueing to enend fbe Bill of Right i, deepite periodic populer 
critic* of judiciel decision!. In the ceie of echool prayer I 
believe thet criticim unfounded end thort sighted. But even for 
tho^e t4io dieegree, the wisdom of leeving the Bill of Rlghce 
uneneoded ie or should be cleer. I urge rejection of S.J.R.2 end 
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Senator Hatch. Senator Denton has just come in. Senator 
Denton will introduce Mr. Thomas Parker. 

OPENING STATEMENT OF HON. JEREMIAH DENTON, A U.S. 
SENATOR FROM THE STATE OF ALABAMA 

Senator Denton. Mr. Chairman, I havo a twofold purpose in at- 
tendmg today's hearing. First, to introduce to the subcommittee an 
outstandmg young Alabamian, who lent his considerable talents to 
the many parents, teachers, and students who supported Alabama's 
voluntary silent prayer statute; and second, as you know, Mr. 
Chairman, I would want to associate myself with the admirable 
work that you are performing in holding this hearing. 

The Alabamian is Mr. Thomas F. Parker IV. Mr Parker repre- 
sented 624 parents, teachers, and students in the companion cases 
of Wallace v. Jaffree ard Smith v. Jaffree. His work was instru- 
mental m ensuring that the voices of the majority of Alabamians 
were heard m the district appeals and supreme courts. 

Tom brmgs to the subcommittee a viewpoint that I believe is 
shared by a majority of all Americans. Moreover, he possesses the 
academic and professional background to assist the subcommittee 
in its consideration of constitutional amendments that would recti- 
fy the precedent established by the Supreme Court's decision in the 
Jaffree case. 

He is a cum laude graduate of Dartmouth College and a graduate 
of Vanderbilt School of Law. He was one of the first foreign stu- 
dents ever enrolled for graduate studies in the Sao Paolo School of 
Law, Brazil s most prestigious school of law. 

As a professional, he has served as an assistant attorney general 
tor the S^te of Alabama. He is a partner in the firm of Parker & 
Kotouc, of Montgomery, AL. Concurrently, he serves both as a spe- 
cia assistant attorney general for the State of Alabama and a spe- 
cial assistant district attorney for Montgomery County, AL. 

I think, Mr. Chairman, if you have reviewed his previously writ- 
ten t^timony, you will acknowledge that the quality of his testimo- 
ny t(xiay reflects his abilities as both scholar and lawyer, and I am 
proud to introduce him to the subcommittee. 

I am also pleased that as chairman of the Subcommittee on the 
Constitution, you, Mr. Chairman, have decided so promptly after 
the Supreme Court s decision in the Jaffree case, to hold a hearing 
on the various voluntary prayer initiatives. I share Mr. Parker's 
view that the case is the latest stage in a "drift from the position of 
Government accommodation of the religious needs of the people to 
a position of strict Government neutrality". 

The Court's defenders often scoff at the idea that we are a people 
with religious faith. The events of the last few days should remind 
us all of just how important prayer can sometimes be in the life of 
a Nation. Yet, according to the Court, if a teacher in my own State 
this morning announced a moment of silence to be used for volun- 
tary prayer or meditation in consideration of the needs of the vic- 
tims aboard flight 847, the teacher, she or he, would be engaged in 
a constitutionally prohibited activity by virtue of that judgment. 

The absurdity of such a holding is a subject of widespread State- 
wide indignation u\ my State and, I believe, in the United States. 
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The absurdity is beyond dispute in light of the history, purpose, 
and meaning of the first amendment, and purpose and words and 
practice of our Founding Fathers. Those people who favor the re- 
sults in the Jaffree case cannot say that this is a decision in keep- 
ing with the intent of those framers. 

To obtain results similar to those bound to flow from the Jaffree 
case, its proponents should have been required to seek a constitu- 
tional amendment. Instead, the Court, once again acting as its own 
constitutional convention, rendered a decision lacking real constitu- 
tional legitimacy. 

In short, Mr. Chairman, as I believe you agree, the Congress 
needs to overturn this and earlier Supreme Court decisions that 
rendered voluntary prayer in public schools impermissible. In 
broad terms, the Senate came close to approving the President's 
proposed constitutional amendment in the last Congress. Perhaps 
now that the Supreme Court has carried its recently minted doc- 
trines of establishment of religion to new extremes, the Lenate will 
find the courage and the wisdom to champion the right of free ex- 
ercise of religious rights that Americans should enjoy in public 
schools, buildings, and anywhere else. 

Mr. Chairman, I thank you for inviting Mr. Parker to testify 
before this subcommittee, and I commend you for focusing congres- 
sional attention on a very important matter at a particularly ap- 
propriate time. 

Senator Hatch. Well, thank you. Senator Denton. 

Mr. Parker, we will turn to you. 

STATEMENT OF THOMAS F. PARKER IV 

Mr. Parker. Mr. Chairman and distinguished members of the 
subcommittee, first, I would like to thank Senator Denton for that 
kind introduction, and I would like to thank the chairman and the 
members of the subcommittee for this opportunity just to express 
some thoughts and concerns about the recent decision. 

As one of the attorneys for 624 teachers, parents and students in 
the companion cases of Wallace v. Jaffree and Smith v. Jaffree, de- 
cided by the U.S. Supreme Court on June 4, 1985, I have been a 
first-hand witness to the greatest setback to religious liberty that 
has ever occurred in this country. This happened when the majori- 
ty on the Supreme Court used the Jaffree case to culminate a drift 
from a position of Government accommodation of the religious 
needs of the people to a position of strict Government neutrality. 

The shift from accommodation to complete neutrality, in the 
phrase used by the Court, has severe implications. It threatens the 
very tax-free status of religious institutions. The granting of tax- 
free status to churches, synagogues, or religious charities, can be 
viewed as an accommodation of religion by Government which 
should, therefore, be prohibited under a regime of strict neutrality. 

Similarly, the use of the public airways by radio and television 
preachers could also be viewed as an accommodation of religion by 
Government, which would also be prohibited under a regime of 
strict neutrality. To make the public airways available to religious 
groups could be viewed as a prohibited accommodation of religion. 
The end result of this type reasoning would be governmentally 
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?^fi!f^rrP"^**'^^°" °f religion and State-caused atrophy of the 
taith. Ihe Court s apparent acceptance of Justice O'Connor's no-en- 
dorsement-of-rehgion test, if fully applied, endangers even our na- 
tional motto, our national anthem, and the Pledge cf Allegiance 
among other things. b 

Unfortunately, neutrality in this day and age is not really neu- 
ZTurl have arrived at the point where we have a semiofficially 
established religion of secularism in this country, under which any 
references to God are considered the new blasphemy. Any mention 
ot God or Christ is viewed as challenging the very deification of 
man and reason under secular humanism and thus should be ex- 
cued from the public realm as blasphemous under this new, semi- 
officially established religion. 

The root cause for the shift from accommodation to neutrality 
lies in a change in view of the source of our rights. We can see this 
in the Court s distinction between toleration and accommodation 
In Lyru:fi, the Court stated unequivocally that the Constitution, 
atlirmatively mandates accommodation, not merely tolerance, of 
all religion, and forbids hostility toward any. Anything less would 
require the callous indifference we have said was never intended 
by the liiStablishment Clause." 

The essence of the difference between toleration and accommoda- 
tion is the perceived origin of the rights in question. When a State 
tolerates a religion, civil liberties are creatures of the sovereign 
btates good pleasures. Religious rights are given only if, when, and 
tor as long as expedient. Tolerance becomes intolerance when the 
good graces of the State or its agents change. 

Accommodation on the other hand, recognizes that liberties 
exist independently of government, which has not created them 
Liberties are according to our Declaration of Independence, "una- 
lienable Rights with which men have been "endowed by their Cre- 
ator, the Supreme Judge of the World." Jefferson acknowledged 
the ongin of these rights and their dependence on that source 
when he said the words which were previously quoted by Represen- 
ative Barton: God, Who gave us life, gave us liber ;y. Can the liber- 

fu ^i^r";!;^'?)?^" ^« '^'"^^^ a conviction that these 
liberties are the gift of God? 

John Adams foresaw the danger in such a course of action as 
that upon which the Court has emba-ked when he said: 

Di^Tnh"riHwT„"'"^"'r/'"^^*''i*' <^«P«»'1« of contending with human 

""''"died by morality and religion Our Constitution was made only for a 
moral and religious people. It .s wholly inadequate for the government of any other 

The U.S. Supreme Court decision in Jaffree and the other Estab- 
lishment Clause cases constitute an unconstitutional amendment to 
the U.b. Constitution contravention of the explicit and exclusive 
amending procedure established in article V. By discarding the 
original meaning of the first amendment and substituting therefor 
Its own sentiments, the Supreme Court has effectively usurped iu- 
riwliction, which the first amendment withheld from the Federal 
judiciary, and has changed the original meaning of the language 

Since the majority of the Supreme Court have violated their oath 
of office to uphold the Constitution and have treated it as but a 
tool by which they, through their subjective interpretation, can im- 
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plement their own social agenda, rather than as a binding and 
fixed covenant between the people and their government, I person- 
ally support impeachment under the article III, section 1, good be- 
havior standard. The other method available for reversing the 
Court's unconstitutional usurpation of jurisdiction over prayer is 
jurisdiction-limiting legislation under the article III, section 2, ex- 
ceptions power. 

The proposed constitutional amendment for silent prayer which 
we are considering today is a third remedy available, though much 
more limited in scope. While the proposed amendment would carve 
out but a narrow exception to the Court's decision and only restore 
the concept of accommodation within its limited reach, rather than 
in full, as needed, it may in your view by the proper step to take at 
this time. 

Regardless of what I as an attorney view as the proper response, 
a step must be taken in the political arena in which you gentlemen 
are the experts. It is clear, though, that political response is neces- 
sitated because the Court refused the opportunity presented by the 
detailed historical evidence in Jaffree to correct its past mistakes. 

The original intent of the framers pf the first amendment, public 
policy considerations and statements in the Jaffree statement itself 
all support or permit the constitutional amendment on silent 
prayer. Rather than dwell on the intended meaning of the first 
amendment, which this subcommittee has heard testimony on from 
Prof. Robert L. Cord and Dr. James McClellan, whose views I 
share, I would just like to point out the importance of the North- 
west Ordinance. One of the articles provides; 

Religion, morality, and knowledge, being necessary to 
good government and the happiness of mankind, schools 
and the means of education shall forever be encouraged. 

This was enacted by the First Congress at the very time it was 
passing the proposed amendment that became the first amendment 
to the U.S. Constitution. Congress subsequently set aside section 16 
in every township in the 5 State Northwest Territory to support 
schools to teach religion, morality, and knowledge. Certainly a 
moment of silence for prayer could not be unconstitutional in the 
view of the framers of the first amendment if they saw no violation 
in the establishment and support of schools to teach religion as 
well as morality and knowledge. 

Some of the public policy considerations that would support such 
a constitutional amendment are as follows: 

One, it would restore the recognition of God and the reverence 
owed him to our public school classrooms. It would countermand 
the appearance to tender young minds of official belittling of or 
hostility to religion created by the Court-ordered exclusion of 
prayer from the public schools. 

Two, it would remove the confusion created by the Supreme 
Court rulings on the establishment clause, which has led to grave 
violations by public school administrators of the constitutional free 
exercise rights of teachers and students. 

Three, it would restore the principle of accommodation for reli- 
gious needs of teachers and students. 
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Four, it would remove the barrier created by the Court in the 
Jaffree decision to State accommodation of the religious needs of 
teachers and students. 

Five, it is noncoercive. 

Six, it is a neutral accommodation of the relifious needs of teach- 
ers and students. w^awn 
Seven, it is not divisive. 

..SiJ'k^i a constitutional means of clearing the motive barrier 
created by the U.S. Supreme Court in its Jaffree decision. 

Nme It would settle once and for all the question of constitution- 
ality of statutes permitting a moment of silence without having to 
go through the long, involved course that the Court envisions of 
f Aft^^^. legislative motive behind each and every statute 
And 10, It would provide a moment to still the class and settle 
the minds before the work of the school day begins 
<JiJ^?" P'???^ insertion of the word "such" or 

nhS n^/r P'^y^' °" P«g« 2, line 6. so that the lasJ 

phrase of the second sentence will read: • • nor shall thev en- 
courage any particular form of such prayer or reHection," or, if the 
alternative word is used, * • nor shall they encourage any oar- 
ticular form of silent prayer or reHection " ^ P 

thr^nnH"^T*'^ to create parallelism with the first phrase of 
the second sentence, which uses the word, "such, before the recur- 
I^mFc f^;v, P^^' °' '•^flection," and to prevent any unintended 
results. In the absence of such a change, the second Jhrase of the 
second sentence could be read to prohibit certain forms of prayer at 
public schools which the Supreme Court has never addre^f such 
°' after class student prayer groups or invocaSns or 
benedictions at school graduation ceremonies or athletic events 
where attendance is not mandatory. -""cui, events 

th! nr^nl!!!! Committee to make it clear in its final report that 
the proposed amendment is not intended to, nor should it be inter- 
?n^^«^;E^t" ^A^^^ ^'"^ ^"^'^""S legislation implement- 
hf ctff^L L*™' ^"■'^ Pl^S! P'-ovisions for silent prayer such as 
the statute addressed in Jaffree, which permitted time to be set 
aside at the comme icement of the first class of each day. 

«kI:„?h ?J! I?'?^';'^'?*'" enacting such legislation, a State 

should not be held to have unconstitutionally endorsed religion or 

l&tTsion.'^°"' ^ °f Alabamain the 

f Z'lM concludes my remarks on Senate Joint Resolution 2. 

1 would, however, like to add the following. Governor George C 
\yallace, on behalf of the citizens of the StatI of Alabama hS con^ 
in Si n'uffi^^^/^^ opportunity for prayer or S i S," 
in the public schools, and I have been authorized by the Governor 
to express to this committee his support of any constitutional 
amendment that would achieve that goal constitutional 

Thank you, gentlemen. 

Senator Hatch. Thank you. 

[Statement follows:] 
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Prepared Statement of Thomas F. Parker. IV 

As one of the attorneys for 624 teachers, parents, and 
students in the companion cases of Wall ace y. Jaffree ^ and 
Smith V. Jaffree , decided by the United States Supreme Court on 
June 4, 1985 (53 J. S. Law Week 4665), I have oeen a first-hand 
witness to the greatest setback to religious liberty that has 
ever occurred in this country. This happened when the majority 
on the Supreme Court used the Jaffree case to culminate a drift 
from a position of gove nment accommodation of the religious 
needs of the people to a position of strict government 
neutrality. 53 U.S.L.W. at 467 1, 

I. ACCOMMODATION 

Former United states Supreme Court Justice story wrote the 
following about the meaning of the First Amendment in his 1833 
COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES: 



The real object of the amendment was not 
to countenance, much less to advance, 
Mahometanism [sic], or Judaism, or infidelity 
by prostrating Christianity; but to exclude 
all rivalry among Christian sects, and to 
prevent any national ecclesiastical 
establishment which should give to a 
hierarchy the exclusive patronage of the 
national government, , . . §1871, at 728, 

Probably at the time of the adoption of 
the Constitution, and of the [first] 
amendf:ient to it . . . the general if not the 
universal sentiment in America was, that 
Christianity ought to receive encouragement 
from the state so far as was not incompatible 
with the private rights of conscience and the 
freedom of religious worship. An attempt to 
level all religions, and to make it a matter 
of state policy to hold all in utter 
indifference, would have created universal 
disapprobation, if not universal indignation. 
. . . S1868, at 726, 



While the debates on the First Amendment and the 
contemporaneous acts of Congress indicate that the First 
Amendment permitted non-disci iriiinatory aid to denominations, the 
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Jaffree decision says that "the Court has . . . concluded" 
otherwise. 53 U.S.L.W. at 4669. Though the Supreme Court has 
in the past equated the encouragement of religion with 
accommodation^, it has, in recent times, adhered to an 
accommodation principle, as evidenced in Lynch ; 



[The Constitution} affirmatively 
roandat-.es accommodation, not merely tolerance, 
of all religions, and forbids hostility 
toward any. See, e.g., Zorach v. Clauson , 
343 U.S. 306, n47 315, 72 S.Ct. 679, 684, 96 
L. Ed. 954 (1952); McCollum v. Board of 
Education , 333 U.S. 203, III, l8 S.Ct. 4TT7 
465, 92 L. Ed. 649 (1948). Anything less 
would require the "callous indifference* we 
have said was never intended by the 
Establishment Clause. Zorach, supra , 343 
U.S. at, 314, 72 S.Ct. at 684. Indeed, we 
have observed, such hostility would bring us 
into "war with our national tradition as 
embodied in the First Amendment's guaranty of 
the free exercise of religion." M cCo 1 l um, 
supra , 333 U.S., at 211-212, 68 S.Ct., at 
465. 



Lynch v. Donne lly, 104 S.Ct. at 1359. "To hold that [tne 
government) may not would be to find in the Constitution a 
requirement tnat the government show a callous indifference to 
religious groups. That would be preferring those who believe in 
no religion over those who do believe."^ 

The Court held in M a r sh that "to invoke Divine guidance on a 
public body ... is not, in these circumstances, an 
establishment of religion or a step toward establishment; it is 
simply a tolerable acknowledgement of beliefs widely held among 
the people of this country." M arsh v. Chambers , 103 S.Ct. at 
3336.4 

The concept of accommodation had been adhered to by the 
Court as a necessary part of the free exercise clause and the 
establishment clause, which prohibit hostility or callous 
indifference to religion.^ Government may "accommodate 
reli.ious needs of the people."^ The "limits of permissible 
state accommodation to religion are by no means co-extensive 
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with the noninterference mandated by the Free Exercise Clause. 
To equate the two would be to deny a national heritage with 
roots in the Revolution itself, and "bring us into war with 
our national tradition. "8 " ( A ] ccommoda t ion . . . respects the 
religious nature of our people."^ 

II. •complete nedtrality* and its 

IMPLICATIONS 

The shift from accommodation to "complete neutrality" in the 
^^^^^^^ decision has severe implication?. It threatens the very 
tax-free status of religious institutions. The granting of tax- 
free status to churches, synagogues, and religious charities can 
be viewed as an accommodation of religion by government which 
should, therefore, be prohibited under a r.^xa.^ strict 
neutrality. Similarly, the use of ^ne public airways by radio 
and television preachers could also be viewed as an 
accommodation of religion b' the government, which would also be 
prohibited under a regiire of strict neutrality. To make the 
public airways available to religious groups would be viewed as 
a prohibited accomm^.^^ cion of religion. The end result of this 
would be a governr,inta 1 ly-f orced privatization of religion and 
state-caused atrophy of the faith. 

Unfortunately, neutrality in this day and age is not really 
neutral. We have arrived at the point where we have a semi- 
officially established religion of secularism in this country 
under which any references to God are considered the new 
blasphemy. Any mention ot God and Christ are viewed as 
challenging the very deification of man and r3ason under secular 
humanism and, thus, should be excised from the public realm as 
blasphemous under this new semi-of f icia 1 ly established religion. 

The root-cause for the shift fiom accommodation to 
neutrality lies in a change in view of the source of our rignts. 
W€ can see this in the Court's distinction between toleration 
and accommodation. In Lynch the Court stated unequivocally that 
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the Constitution "affirmatively mandates accommodation, not 
merely tolerance, of all religions, and forbiis host lity toward 
any. Anything less would require the 'calj.ous indifference* we 
have said was never intended by the Establishment Clause". 
Lynch v. Donnelly , 104 S.Ct, at 1359. 

The essence of the difference between toleration and 
accommodation is the perceived origin of the rights in question. 
When a state tolerates a religion, civil liberties are creatures 
of the sovereign state's good pleasure. Religious rights are 
given only if, when, and for as long as e/pedient. Tolerance 
becomes intolerance when the good graces of the State or its 
agents change. 

Accommodation, on the other hand, recognizes tnat liberties 
exist independently of government, which has not created them. 
Liberties are, according to the Declaration of Independence, 
"unalienable Rights" with which men have been "endowed by their 
Creator," "the Supreme Judge of the World." Jefferson 
acknowledged the origin of these rights and their dependency on 
that Source when he said "God Who gave us life gave us liberty. 
Can the liberties of a nation he secure when we remove a 
conviction t^at these liberties are the gift of God?" 
(Inscribed on the Thomas Jefferson Memorial, Washington, D.C.^ 

John Adams foresaw the danger in such a course of action 

when he said: "We have no governji.rnt arme'^ with power capable 

of contending with human passions unbridled by morality and 

religion. Our constitution was made only for a moral and a 

religious people. It is wholly inadequate for the government of 
any other. "^^ 

In a new book on the adverse effects on democracy of "human 
passions unbridled by morality ^nd religjon," Richard John 
Neuhaus wr ites : 

The prelude to . . . totalitarian monism 
is the notion that society can be otdered 
according to secular technological reason 

'^3 
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without reference to religious grounded 
meaning. I John Courtney] Murray again: 
"And if this country is to be overthrown from 
within or from without^ I would suggest that 
it will not be overthrown by Communism. It 
will be overthrown because it will have made 
an impossible experiment. It will have 
undertaken to establish a technological order 
of most marvelous intricacy, which will have 
been constructed and will operate without 
relations to true political ends: and thid 
technological order will hang, as it were, 
suspended over a moral confusion; and this 
moral confjsion will itself be suspended over 
a spiritual vacuum. This would be the real 
danger resulting from a type of fallacious, 
fictitious, fragile unity that could be 
created among us." 

This "vacuum" with respect to political 
and spiritual truth is the naked public 
squar.-. If we are "overthrown," the root 
cause of the defeat would lie in the 
"imposs ible** effort to sustain that vacuuin. 
Murray is right: not Communism, but the 
effort to establish and maintain tne naked 
public square would be the source of the 
collar^se. ^2 



Such wou''d be the result of the establishment of a "religion of 
secularism" condemned in Schempp , 374 U.S. at 225. The action 
adopted by the Court is another stride do.^n that road. 

Murray Friedman recently commented on the results of the 
present course of action adopted by the Cour"^: 



But one may question whether "sil^ent 
med 1 tat ion . . . [is] the critical problem 
[].... May not the breakdown of the 
orderly norms of our society constitute, in 
fact, a far more serious threat to the Jewish 
'"jnity? To be sure, displaying the Ten 
CoHu fments on a schoolhouse wall would not 
in iLself strike a raa^or blow against the 
"new paganisni," but an argament can be made 
that remov ing the institutiona l rel igious 

contribyte to the decline of nior*ality 
Tts~eTfT^^~ ~ 



Where our courts require that all religions be equated in 
the public square, toleration rules and free exercise is 
restricted. A position that prohibits one religion from 
advancing more than another was abhorrent to the men who wrote 
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the religion clauses according to Justice Story: "An atte.pt to 
level all rel igions , and to make *t a matter of state policy to 
hold all m utter ind i f f erence , would have created uni v ersa l 
disapprobation , if not uni versa 1 ind ignation . ..." 3 J. 
STORY, COMMENTARIES, §1868, at 726 (emphasis added). 

The drift from accommodation in early America towards 
current toleration has been slow yet steady, moving from "this 
is a Christian nation'^^ to "Iw)e are a Christian people, 
according to one another the equal right of religious freedom, 
and acknowledging with reverence the duty of obedience to the 
will of God"^^ to "[wje are a religious people whose 
institutions presuppose a Supreme Being"^^ to "neither a State 
nor the Federal Government . . . can aid those religions based 
on a belief m the existence of God as against those religions 
founded on different beliefs"^^ to "wnether a given belief that 
is sincere and meaningful occupies a pla>:e in the life of its 

possessor parallel to that filled by the orthe lox belief in 
"Id 

God." When the whole spectrum is tnus viewed, there is a 
perceptible drift from accommodation to toleration. The 
constitutional prohibition against " a n e s t ab 1 i shme n t of 
religion" has been rewritten to prohibit any encouragement of 
religion m public, cnokmg free exercise and limiting religious 
practice to private property, 



III. AVAILABLE RErtEDIBS 

The United States Supreme Court decision in Jaffree and the 
other Establishment Clause cases constitute an unconstitutional 
amendment to the United States Constitution in contravention of 
the explicit and exclusive amending procedure established in 
article V. By discarding the original meaning of tne First 
Amendment and substituting therefor its own sentiments, the 
Supreme Court has effectively usurped jurisdiction wnich the 
First Amendment withheld from the federal pudiciary^O ^nd has 
changed the original meaning of the language 
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Since the majority of the Supreme Court have violated their 
oath of office to uphold the Constitution and have treated it as 
but a tool by which they, through their subjective 
interpretation, can implement *-heir own social agenda rather 
than as a binding and fixed covenant between the people and 
their government, I personally support impeacnment under tne 
article III, section 1 "good behavior" standard. Tne other 
method available for reversing the Court's unconstitutional 
usurpation of jurisdiction over prayer is jurisdiction-limiting 
legislation under the article III, section 2(2) "exceptions" 
clause. 

Tne proposed constitutional amendment lor silent prayer is a 
third remedy available, though much more limited m scope. »vhile 
^he proposed amendment would carve out but a narrow exception to 
- Court Ot . "ion and only restore the concept of accommodation 
within its limit ^ reach ratner than m full, as needed, may, 
in your view. ,e the proper step to take at this time. 
Regardless of what I as an attorney view as the proper response, 
the step .-nust be taken in the political arena in which you 
gentlemen are experts, it is clear, though, that a political 
response is necessitated because the Court refused the 
opportunity presented through the detailed historical evidence 
presented in Jaf f ree to correct its past mistakes. 

IV. PROPOSED CONSTITUTIONAL AMENDMENT 

The original intent of Framers of the First Amendment, 
P'M.c policy considerations, and dicta in the Jaf free decision 
all support or permit the proposed constitutional amendment on 
silent prayer. 

A. HISTORY OF FIRST AMENDMENT 



1. The Establishment Clause Prohibits Only the 
Bstablishment of a National Church, as Shown by its 
Language and intended Meaning, 
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The Court declared in Lynch Donnelly , 104 S.Ct. at 1361, 
that -(t]he real object of the (First! Amendment was . . . to 
prevent any national ecclesiastical establishment, which should 
give to an hierarchy the exclusive patronage of the national 
government," quoting Justice Joseph Story. ^2 Many 
constitutional scholars have reached the same conclusion, that 
the establishment clause forbids only the creation of a naticnal 
established church, such as former Justice Joseph Story, 
Professor Robert L. Cord of Northeastern University, the late 
Professor Mark DeWolf Howe of Harvard, Dr. james McClellan, 
formerly of Emory University, Professor John Baker of Louisiana 
State University Law School, Pro<^essor Wilbur Katz of University 
of Chicago Law School, Professor Peter Kauper of University of 
Michigan Law School, Professor Thomas Cooley of University of 
Michigan, Piofessor Edward Corwin of Princeton University, and 
Professor Walter Berns of University of Toronto, to mention a 
few. 23 

The district court in J a f f £e e_^^B o a r d_o f _S ch o o 1 
Commissioners, relying on the exhaustive historical research of 
Professor Robert L. Cord in SEPARATION OF CHORCri AND STATEt 
HISTORICAL FACT AND CURRENT FICTION , and the testimony and 
studies of Professor James McCiellan, reached the same 
conclusion as the Donnelly court: 



The First Amendment in large part was a 
guarantee to the states which insured that 
the states would be able to continue whatever 
church-state relationship existed in 1791. . 
. . The drafters of the First Amendment 
understood the First Amendment to prohibit 
the federal government only from establisning 
a national religion. Anything short of tne 
Outright establishment of a national religion 
was not ^een as violative of the First 
Amendment.^* 



As Anson Stokes in his more exhaustive three volume work, 
CHURCH & STATE IN THE UNITED STATES, and Professor James 
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McClellan in his essay, The, Making and the Unmaking of the 
Establishment Clause , suggest that to the drafters of the first 
amendment, there were seven criteria of when a church was 
historically established in one of the early states: (1) 
salaries of the ministers of that church were paid from tax 
money; (2) the buildings of the established church were 
maintained with tax funds; (3) school teachers of the 
established church were paid with tax money? (4) only clergy 
from the established church were permitted to marry and bury? 
(5) a penalty was levied for not attending the services of the 
established cnurch? (6) r^^>:y memoers of tne establisned church 
could preach; and (7) office holding was limited to members of 
the established churcli.^^ 

Five of the thirteen states had continued their religious 
establishments when the Constitutional Convention met in 
Philadelphia in 1787: Connecticut, Massachusetts and New 
Hampshire supported the Congregational Church, and Georgia and 
South Carolina the Anglican Church. ^6 These states jealously 
guarded their religious practices and control over their public 
schools. They were not about to give up their authority to the 
federal government. 

During the debates over ratification of the Constitution, 
five states without established churches proposed amendments to 
the First Congress to prohibit the federal government from 
establishing a national sect. 28 one state. New Hampshire, where 
the Congregational Church was established, proposed an amendment 
to prevent the federal government from passing any law 
respecting religion. 

James Madison on June 8, 1789, after reworking these 
amendments, submitted the following amendment to the First 
Congress for its consideration: "The Civil Rights of none shal. 
be abridged on account of religious belief or worship, nor shnll 
an^ national religion be es^abl ished, nor shal 1 the full and 
equal rights of conscience be in any ir.anner, nor on any pretext 
infringed. "^0 

er|c 
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^2. Congressional Debates on the 
Establishment Clause 

A week after Congress passed the Northwest Ordinance, 
encouraging the teaching of religion and morality in the schools 
of the Northwest Territory, it began debate on the establishment 
clause. The debate makes it quite clear that the establishment 
clause was intended only to prohibit establishment of a national 
church. 

Professor Michael Malbin notes the importance of the article 
"an" prior to "establishment of religion" in the amendment's 
final version: 



Had the framers prohibited "t^he 
establishment of religion," which woulo have 
emphasized tne generic word "reli-gion," there 
might have been some reason for thinking they 
wanted to prohibit all official preferences 
of religion over irreligion. But by choosing 
"an establ ishment " over "tne establishment", 
they were showing that they wanteci to 
prohibit only those official activities that 
tended to pr omot e the interests of one or 
another particular sect . 

Thus, through the cho ice of "an" over 
"the," conferees indicated their intent. The 
First Congress did not expect the Bill of 
Rights to be inconsistent with the 
Nor thwest Ordinance of iJ87, which Congress 
reenacted in 1739. . . ,^ 



As will be seen in the following summary of the debates, 
several representatives feared that the clause "no religion 
shall be established by law" (as proposed by the select 
committee on July 28, 1789) might be interpreted as hostile 
toward all religion. The response of James Madison and other 
members of the House assured these individuals that the sole 
purpose of the amendment was to prevent establishment of a 
national religion which would interfere with the sfate religious 
establishments. (Madison altered his views a decade later.) 

Peter Sylvester, a lawyer from i^ew York, opened the debate 
by indicating his displeasure with the select committee's 
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version because he feared the words could be construed "to have 
a tendency to abolish re 1 igion a 1 together ,"^ ^ New York's 
proposed anendment provided only that "no religious sect or 
society , . , be favored cr established by law in preference to 
others. "^^ 

Massachusetts' anti-Federalist leader, Elbria^e Gerry, 
proposed that the amendment be reworded to read "no religious 
doc t r i n e shall be established by law," which would have 
permitted such federal aid to religion in general as that of the 
Northwest Ordinance. Massachusetts* constitution of 1780 
provided that Protestant religious teachers in public schools 
could be paid from state tax funds to instruct in "piety, 
religion and raora 1 ity."^'' 

Roger Sherman, staunch Federalist from Connecticut, stated 
that he saw no need for an amendment, since the federal 
government had no authority to deal with religion. 

However, Federalist Daniel Carroll of Maryland favored the 
amendment because "many sects ha[dl concurred in opinion that 
they [were] not well secured under the present constitution." 
He believed that the auendraent would "tend more towards 
conciliating the minds of the people to the Government than 
almost any other amendment he had heard proposed. "^^ His 
state's constitutional proposal was almost identical to 
Madison's original draft. 

Madison responded that "he apprehended the meaning of the 
words to be, that Congress should not establish a religion, and 
enforce legal observation of it by law, nor compel men to 
worship God in any manner contrary to their conscience," for 
some states were of the opinion that Congress might "estaolish a 

l Q 

nat lona 1 religio*^" and had therefore required the amendment. 

Benjamin Huntingdon of Connecticut, protecting his state's 
established church, agreed with R*p. Sylvester that the words 
"no religion shall be established by 1 iw" might "be taken in 
such latitude as to be extremely nurtful to tne cause of 
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religion*** In particular he feared that the federal courts 
would not enforce a state law which required that citizens pay 
caxes to support ministers an'' build meeting houses. Although 
he favored Rhode Island's prohibition of the establishment of a 
religion, he did not want the amendment to be worded in a way 
"to patronize those who professed no religion at all."^^ 

Madison then suggested a return to the language of June 8th 
by adding tne word "national" before "religion", for "tne people 
feared one sect might obtain a pre-eminence, or two combine 
together, and establis'* a religion to which chey would compel 
others to conform. "^^ i^adison's decade-later interpretation 
should be reviewed in light of his contemporaneous statements 
about the estab? ishment clause. 

Samuel Liv^ermore of New Hampshire, reflecting strong anti- 
Federalist sentiment, objecteo to the word "national," and 
offered in its place the language proposed by the New Hampshire 
ratifying convention: "Congress shall make no laws touch mg 
religion, or infringing the rights of con scie nce."^^ By the 
word "touching" Livermore apparently intended to prohibit any 
federal interference with the established Congregational Church 
of his state. 

After further opposition to the word "national" from st. unch 
anti-Federalist Elbridge Gerry of Massachusc ts, who had earlier 
proposed the words "religious doctrine" over "national 
religion," Madison withdrew his motion for insertion of the word 
"national" before "religion." He insisted, however, on making 
his point clear by observing that the words "no natio.ial 
religion shall be established by law" did not imply that the 
government was a national one.^*^ Tnen Livermore*s motion passed 
31 to 20. 

The House was divided between the Federalists (who did not 
feel any amendments to the Constitution were necessary) and the 
ant i^rederal ists (wno did not want any r:?ference to a "national" 
government or religion in the clause and insisted on a.aendments 
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to the Consti'-ution before it was ratified). Tne House was 
also split between the states that wanted to protect their 
established cnurches from the federal government and those that 
wanted to prevent the establishment of a national church. 
However, it is clear from the debates that Congressjjen from 
states with established churches (Connecticut and Massachusetts) 
and those without (Wew York) agreed that a narrow meaning be 
given to the establishment clause so that it would not prove to 
be hostile toward all religion, as this Court recently held in 
Lynch v, Donnel ly , 104 S.Ct. at 1359. 

After further debate the House adopted a slightly different 
version on August 21, 1789, rest ring the words "establishing 
religion,* which was then reported to the Senate. 

Although the Senate debates of September 3 and 9, 1789, were 
kept secret, five versions considered by that body prohibited 
Congress from making any law "establishing one religious sect or 
society in preference to others" (accepted and tnen anended), 
"establishing any religious sect or society" (defeated), 
"establishing any particular denOiHi n a t ion of religion in 
preference to another" (defeated), "establishing religion" 
(accepted and tnen anended), and finally, as sent back to the 
House, "establishing articles of f a i th or a mode of worship , "^^ 

The Senate's version was referred to a conference committee 
on which Madison and Sherman sa^.^'' rne corppromise "Congress 
shall make no law .especting a_n establishment of religion, or 
prohibiting the free exercise ther^-of" was submitted to first 
the House, then the Senate, and subsequently approved, 
respectively, on September 24 and 25, 1789.^^ 

The Senate's approval of the words "one religious sect or 
society" and "articles of faith or a mode of worship" indicates 
that it did not intend that the federal government be prohibited 
from aiding all religion. Instead, the phrase "an establishment 
of religion" in the final version indicates that Congress simply 
intended to prevent fehe establishment of a national religious 
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sect or denomination, as confirmed by Madison during the 
debates. This narrow reading of the establishment clause is 
confirmed by the debates of the state legislatures which 
subsequently ratified it und by Congresc' contemporaneous 
passage of the Northwest Ordinance and the Prayer Day 
Resolution. 



b. State Ratification of the 
Estaol ishment Clau se 



In 1785, Virginia had refused to permit state tax money to 
be used to support teachers of religion. In 1787, its 
constitutional convention had ratified the federal Constitution 
with a proposed amendment guaranteeing "that no particular 
religious sect or society ought to be favored or established, by 
law, in preference to others."^^ 

When the Bill of Rights was submitted to the Virginia 
legislature for ratification in the fall of 1789, many feared 
that the language did not adequately restrict the federal 
government. After adoption by the House of Delegates on 
November 30, 1789, the Senate postponed ratification until 
December 15, 1791. A statement signed by six members of the 
majority in the Senate .-nay explain the two-year delay: 



The [First] Amendment, recommended by 
Congress does not prohibit the rights of 
conscience from being violated or infringed; 
and al though it goes to restrain Congress 
from pass ing laws establ ishinq an^ national 
££ii:3.A£Il' tney might, notwithstanding 
ilY^ taxes to a^y a n. o u n t , for the s uppor t 

5.1 9.L 111 £££ ^ £!l££.i ? and any 

partirular denomination of~Chr isti ans might 
be so favored and supported uy the General 
Government, as to give it a decided advantage 
over otners, and in process of time render it 
as powerful and dangerous as it was 
established as the national religion of the 
count ry. 



T'le Senators apparently feared that tne federal Congress 
would advance all religion or appropriate tax money for the 
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benefit of all denomii.ations, as had been proposed and rejected 
in Virginia's schools in 1785. The First Congress' re-enactment 
of the Northwest Ordinance shows that their fears were well 
grounded, for this act granted federal land for religious 
purposes and to schools that teach religion and morality. 

The fact that none of the other states objected to the 
wording of the establishment clause or to the First Congress' 
passage of the Northwest Ordinance indicates that Virginia was 
clearly in a minority in its views, something which this Court 
has often over 1 ooked.^^ 

In fact, the citizens of North Carolina apparently approved 
of the practice. Reverend Nicholas Collins, in an article 
published during the debates in the North Carolina legislature, 
noted how a multi -licity of sects would prevent an establishment 
and advocated that every state and the federal government in the 
territories should provide a system of education "with sensible 
teachers, who shall instruct their pupils in the capital 
principles of religion, which are generally received, such as 
the being and attributes of God, his rewards and judgments, a 
future state, etc."^^ The Northwest Ordinance, whose history 
and impact is discussed below, fulfilled Collins' desires for 
Inclusion of religion in the curriculum in schools under federal 
control . 

2. Contemporaneous History of passage of the 
northwest Ordinance by the First Congress 

The Northwest Ordinance, enacted by tne very Congress that 
adopted the first amendment, provides: 

Religion^ morality , and knowledge, oeing 
necessary to good government and the 
happiness of mankind, schools and the means 
of education shall forever be encouraged. 

Ch. 8, art. 3, 1 Stat. 50, 52 (Aug. 1, 1 789 ) (empnasis added). 
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Justice Douglas, concurring m Engel v. vitale , 370 U.S. at 
443, noted that "(rjeligion was once deemed to be a function of 
the public school system" (quoting the Northwest Ordinance set 
out above). 54 However, the Supreme Court has never examined 
Congress' contemporaneous passage of the Ordinance to see what 
light it sheds on the meaning of the establishment clause. 

On July 10, 1787, a committee consisting of James Madison of 
Virginia, Nathan Dane of Massachusetts, and three other members 
of the Continental Congress reported a resolution authorizing a 
contract for surveying and sale of federal lands northwest of 
the Ohio River. 55 lq^. ^jq^ ^6 in each Township was given 
perpetually for the purpose of " public education " (as set out in 
the Ordinance of May 20, 1 785), and Lot No. 29 in each Township 
was given perpetually for "the purposes of religion . "5^ 

On July 13, 1787, Congress specified the use to be made of 
the land set aside for public education. It passed the 
Northwest Ordinance which provided: " Religion, M ora l i ty and 
knowledge being necessary to good government and the hapjiness 
of mankind, Schools and the means of education shal 1 forever be 
encouraged . "5^ 

The Ordinance was drafted by Nathan Dane of Massachusetts, 
who wanted Eastern politics to be extended to the new 
territories and especially to OhiO/ since many of its settlers 
had emigrated there from New England. 5^ The Ordinance is a 
deliberate rejection of the philosophy of Thomas Jefferson, who 
had led the fight against tax support of religious teachers in 
1785.55 

The Ordinance follows the language of the Massachusetts and 
New Hampshire Constitutions of 1790 and 1784, respectively. 
These required the local towns to appropriate tax money for the 
"support and maintenance of public Protestant teacl.:*' s of piety, 
religion and morality" who would provide "public instruction in 
morality and religion. "^^ 

When the First Congress assembled, Rep. James Madison, on 
Q i 8, 1785, reworked the proposed constitutional amendment* 
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froa the states, and submitted his version of the establishment 
and free exercise clauses to Congress for its consideration. 
His proposal stated: "nor shall any national rel ig ion be 
established, nor shall the full and equal rights of conscience 
be in any nanner, nor on any pretext inf ringed. "^^ 

On July 13, 1789, the House constituted itself a committee 
of the whole to debate the disposition of lands in the Northwest 
Territory.^^ In the meantime (on July 21, 1789), after sitting 
idle for a month and a half, Madison's proposals for 
constitutional amendments, along with those of the states, were 
submitted to a select comr.i.ctee of which he was a member. 
The same day the Northwest Ordinance had its first reading in 
the Senate.^* A week later (on July 28, 1789), the select 
committee submitted the following version of the establishment 
clause to the House: "No religion shall be established by law, 
nor shall the equal rights of conscience oe inf ringed. "^^ 

Then on August 7, 1789, Congress re-enacted the Northwest 
Ordinance, which provided in Articles I and III: 



No person, demeaning himself in a 
peaceable and orderly manner, shall ever be 
molested on account of his mode of wor sh ip or 
religious sentimei, .s in the said 
t 'ritory. . . . 

Religion, morality , and knowledge, being 
necessary to good government and the 
happiness of mankind, schools and the means 
of education shall, foiever, be 
encouraged . 



The fact that Congress re-enacted the Northwest Ordinance in 
1789, 58 days prior to its adopting the establishment clause in 
final form, indicates that Congress gave its tacit approval to 
Nathan Dane»s plan to extend governmental support of religious 
teaching in public schools in the Northwest Territories, and 
that the First Congress did not view that as the establishment 
of a religion. Moreover, Justice Douglas' statement m Engel 
about the religious function of the public scnool system is 
correct, a function which in 1789 was not seen as a violation of 
establishment clause. Engel v. Vitale , 370 U.S. at 443. 
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According to Chief justice Burger in M arsh y. Chambers , 
"historical evidence sheds light not only on what the draftsmen 
intended the Establishment Clause to mean, but also on how tney 
thought that Clause applied to the practice authorized by the 
First Congress — their actions reveal their intent." 103 S. Ct. 
at 3334 (emphasis added). 

This legislative history clearly demonstrates that the First 
Congress saw no conflict between the establishment clause and 
encouragement that religion be taught and prayers be given in 
the public schools in the Northwest Territory created oy grants 
of federal land. Nor did it believe that a child would De 
molested in his mode of worship or religious sentiments (Article 
I of tiie Ordinance) if he were compelled to stddy religion in 
school. Instead, Congress believed that religion and scnools in 
which religion and morality were taught were necessary to good 
government and the happiness of mankind. President Washington 
shared this belief. For the men who drafted the first 
amendment, advancing religion and religious teaching fulfilled a 
vital secular purpose, establishment of good government. 

3. Contemporaneous History of Prayer in 
Federal Public Schools 

When tne First Congress encouraged the teaching of religion 

in the schools of the Northwest Territory, it intended and fully 

understood that prayer and Bible reading would be practiced in 

these schools, for this was the almost universal practice in the 

early constitutional period. Since the Ordinance was 

patterned after the Massachusetts and New Hampshire 

Constitutions, the practice of these states is especially 
relevant. ^2 

Anson Phelps Stokes, whose treatise and exhaustwe research 
is highly respected on the subject of religion in American 
public and private schools, concludes that the fathers of the 
republic were accustomed "to the teaching of religion in 
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virtually all schools,"'^ The practice applied equally to the 
federal territories, the states and Washington, D,C,, as noted 
by contemporaneous acts of early Congresses. 

When Congress created the Mississippi Territory in 1798, 
from which Alabama was later formed, it encouraged the teacning 
of religion and morality in its schools by providing that the 
people of the territory "shall be entitled to and enjoy all and 
singular the rights, privileges and advantages granted to the 
people of the territory of the United States, northwest of the 
river Ohio," in the ordinance of July 13, 1767.^^ Tnis applied 
the "religion" in public schools' language of the Northwest 
Ordinance to the Mississippi Territory. E'our years later 
Congress reserved a section in each township for "the support of 
schools. "^^ 

When Alabama was adnitted into the Union in 1819, article 6 
of Its constitution required that "the general assembly . . . 
take measures to preserve from unnecessary waste or da,7iage such 
lands as are, or hereafter may be, granted by tne United States 
for the use of schools within each township in this S*-ate, and 
apply the funds which -T.ay be raised from sucn lands in strict 
conformity to the oo:]ect of such grant ."'^° Tne Alaba^ia Sciiool 
Code of 1 927 .efers to article III of the Northwest Ordinance as 
tne "parent of the educational laws of tne several states and of 
the United States of America" and states tnat "religion, 
morality, and knowledge [are] necessary" for good governir.ent.^^ 

Because the Supreme Court has refused to permit Alabama 
school students and teachers to have a moment of individual 
silent prayer or meditation, the State of Alabama is unable to 
carry out the very purpose of the grant of Section 16 lands 
specified by the First and Fifth Congresses. Moreover, because 
the lands were 'jranted by the federal government with this 
provision, they theoretically might now jb^ect to being 

taken back by the federal governnient if the stat*^ can no longer 
carry out the purpose for which they were granted. 
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Both Ohio and Mississippi also received federal school land 
in return for their willingness to teach religion and tnorality 
in schools financed by these lands, and Ohio even agreed with 
the First Congress that such a provision as to use of school 
lands was not a violation of the establishment of religion under 
its state constitution.^® 

The federal public schools in Washington, D.C. provide 
another strong example. When the first schoo^. district was 
organized in Washingtoi, D.C. in 1820, the Bible and the Watts 
Hymnbook were perhaps the only textbooks. Thomas Jefferson was 
the president of the school board. His approval of this 
curriculum is significant since the school w?s operated on 
federal land under congressional supervision.^^ 

Congressional grants for evangelistic activities also 
provide important conteiTiporaneous history. Early Congresses 
felt It their Christian duty to civilize the Indians in the 
federal territories by financial ly assisting the spread of the 
Gospel. President Washington proclaimed a treaty on January 21, 
1795, with the Oneida, Tuscorora, and Stockbridge Indians by 
which the United States paid "one thousand dollars, to be 
applied in building a convenient church at Oneida," New York, in 
place of the one which the British had burned in the 
Revc 1 ut ionary War.®^ 

Under Presidents Washington, Adams and Jefferson, Congress 
granted twelve thousand a^res and extended the grant on five 
occasions to the Moravians or " Society of the United Brethren , 
for propagat inq the gospe 1 among the heathen " or Indians.®^ 
None of the three Presidents vetoed these six acts, indicating 
that they did not find them to be a violation of the 
establishment clause. 

On October 31, 1803, Jefferson assked the Senate to give 
consent to a treaty with the Kaskaskia Indians that contained 
the following claus?. 
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And whereas, The g c eater par t of said 
tr ibe have ' ^een bapt ized and r ece i v e 3 2."^*^ 
the Ca tho 1 ic church to which they a/c- muFK 
attached, the Unit ed St^aJ.££ "iii Sive 
annual ly for seven years one hundred dol lars 
t oward s the £U££o r_t^ of a £nes_t of t^ha t 
rel igion , who will engage to perform for the 
said tribe the duties cf his office and also 
to instruct as many of their ch i I dr en as 
possible in the rudiments of literature. And 
the United States wil^l f u r ther give the sum 
of three hund red dol 1 ai >s to assist the said 

church /"^ 

Professor Cord cites page after page of early Congressional 

enactments that provided federal land or appropriated federal 

funds to establish and fund Indian schools to tne Moravians, the 

Missionary Society of New York, the Hamilton Baptist Missionary 

Society of New York, the American Board of Commissioners for 

Foreign Missions, the Baptist Board for Foreign Missions, the 

Cumberland Missionary Society, the United Foreign Mission 

Fociety of New York and the Foreign Mission Society of the Synod 

of South Carolina.®-^ 

These contemporaneous acts of the early Congresses indicate 

that prayer and the teaching of religion in schools under 

federal control were seen as fulfilling a valid national 

purpose, the moral and spiritual preparation of Americans to 

take a useful role ^n our society. Especially the Indians, who 

had not previously experienced the benefits of a Christian 

civilization, would be better citizens by cheii' receiving the 

Gospel, and Congress singled out specific denominational groups 

to propagate it. However, since no national church was being 

estaolished in doing so, neither Congress nor the courts found 

these acts offensive to tne first amendment. Applying the 

historical test to the < wablishment clause, a state may 

constitutionally allow a period for silent individual prayer or 

med itat ion. 



4. Contemporaneous History of Prayer in Other 
Governmental Institutions 
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The day after the first amendirent was approved in the House 
in its^fin.l form, Federalist Elia^ Boudinot of New Jersey asked 
that "til the citizens of the United States (be offered an 
opportunity] of joining, with one voice, in returning to 
Almighty God their sincere thanks for the many blessings he had 
poured upon them." By resolution, he requested that the 
President "recommend to the people of the United States a day of 
public tha .ksgiving and prayers." 

However, Mr. Boudinot went further, even suggesting to the 
people the form of the prayer, "to be observed by acknowledging, 
with grateful hearts, the many signal favors of Almighty God, 
e-specially by affording them an opportunity peaceably to 
establish a Constitution of government for their safety and 
happiness.-84 Although the resolution does not specify if the 
prayer should be verbal or silent, verbal prayer is implied by 
calling for public prayer, which was customarily oral in the 
eighteenth century. 

Anti-Federal3st Aldanus 3urke of South Carolina immediately 
objected to "this mimicking of European customs, where they made 
a mere mockery of t hanksg i v i ngs."85 ^^^^^^^ Tjcker, also of 
South Carolina, but a Federalist, objected to the resolution 
because it was "a religious matter, and, as such, proscrioed to 
(Congress),- apparently referring to the establishment clause 
passed the day before. 

Roger Sherman, a Connecticut Federalist, perhaps reflecting 
the position of the established Congregational Church of his 
state, found precedent for s days of thanksgiving in 
Scripture as at the time Solomon built the temple and "worthy of 
Christian imitation on the present occasion. "^'^ Mr. Boudinot 
quofed further precedents from the practice of the Continental 
Congress. The motiv»n carried an'^ President Washington on 
October 3, 1789, issued the Proclamation. 

As Chief Justice Burger points out in Marsh Chambers, 103 
S. Ct. at 3333, the evidence of opposition to and subsequent 
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approval of a resolution "infuses [the force of the historical 
argument] with power by demonstrating that the subject was 
considered carefully and the action not taken thoughtlessly, by 
force of long tradition and without regard to the proble.-ns posed 
by a pluralistic society." 

Since the resolution was directed toward all the people of 
the United States, both adu'ts and children, apparently teachers 
and students were to participate. As with the Northwest 
Ordinance, there is no evidence that Congress sought to protect 
children from being compelled to pray. Instead, there is 
evidence that Congress intended to include them without any fear 
that it was establishing a religion by doing so. 

Prayers were offered in the Congress, in the courts, and 
after the first inaugural ceremony at St. Paulas Chapel led by 
the congressional onaplain.^^ Also, the First Congress 
authorized the President "by and with the advice and consent of 
the Senate" to appoint a chaplain for the "military 
Establishment of the United States. "^^ Of great significance is 
Jefferson's Act of April 10, 1806, which "earnestly recommer.Jed" 
that army officers and enlisted men attend Divine worship 
services. Irreverent behavicur by officers at Divine worship 
services was to be punished l court marshal w th presidential 
reprimand. 

After a comprehensive 302-page examination of the debates 
anr acts of Congress and the individual states. Professor Cord 
concludes, as has this Court, that Congress intended only to 
prevent the establishment oi a national church. He adds; "In] or 
does any substantial evidence suggest that nondiscriminatory or 
indirect aid to religion or to religious institutions was to 
come under the ban of the First Amendment. "^^ The proposed 
Constitutional amendment does not establish any national 
religion; instead, its allowing permissive silent prayer or 
meditation "respects the religious nature of our people and 
accommodates the public service to their spiritual needs." 
Zorach v. Clauson , 343 U.S. at 314. 
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B. PUBLIC POLICY CONSIDERATIONS 

some Of the public policy considerations supporting the 
proposed constitutional amendment on silent prayer are: 

1. Restoraaon of the recognition of God and the 
reverence owed Him to the public school 
classrooms. It would countermand the 

be^l^t t'^?n ^° V'^"' minds of official 

belittling of or hostility to religion 
created by the Cour t-ordered"^ exclusion of 
prayer from the nnKiTf cz-k^^i,. 



2. 



3. 



4. 



—J y^Kjui. u-uioerea 

prayer from the public schools. 

Removal of the confusion created by the 

cl^ntr k^^kI^."^'"^" °" establishment 
oihi K 9"^^ violations by 

public school administrators of the 

anS^ stud^ts! ^^"^^^^ ^^'^'^ 

fnr^^''r'°" principle of accomodation 

students'. "^^'^ teachers and 

Removal of the barrier created by the Court in 
£l"£ee to state accommodation of the 
religious needs of teachers and students. 

It IS non-coercive. No one will be required 
to pray nor will their freedom of conscience 
ever be violated if they do or do not. No one 

thi mnm?/. "^^^ " ^^"^^^^ Student uses 

the moment of silence, it relieves teachers 

^ """i^u^^ thought police m which they 

prayeV.^"" ^ ^ prohibition against sileni 

ILaI accommodation of the religious 

?s a.ven f^""^" parents. No preferenci 

praver particular form of silent 

/" non-discriminatory in 

impact, even in the face of the growth . 
pluralism in our society. 

7. It IS not divisive, m fact, it will remove 
some of the divisiveness and pol itica 1 ization 
ot public school prayer caused by the US 
Supreme Court in its establishment clause 
rulings since 1962. 

8. It IS a constitutional means of clearing the 

motive" barrier created by the U.S. Supreme 
Court in Jaffree. A constitutional amendment, 
once passed, is incapable of being challenged 
for unconstitutional intent. 

9. Settling of thf s-'^stion of constitutionality 
of statutes pormi -ting a moment of silence 
once and for all wi hout having to go through 
the long involved course that the Court 
envisions of checkin'^ the legislative motives 
behind each and evejy one. 



6. 



10. 



Provision of a moment to still the class and 
settle the minds before the work of the 
school day begins. 
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C. THE JAFFREE DECISION 

At the same time t^at the Court erected an irsur moun tab 1 e 
barrier to moment of silence legislation by utilizing a test 
which always provides a negative result, the Court did imply, m 
the majority opinio r' by Stevens, that it vvould be 
constitutionally permissible to protect a student's 
constitutional right to pray. 53 U.S.L.W. at 467 1. 

In her concurring opinion. Justice O'Connor recognized the 

possibility of constitutionality of moment of silence statutes; 

Nothing in the United States Constitution 
as interpreted by this Courts or in the laws 
of the State cf Al abair.a prohibits public 
school students from voluntarily praying at 
any time before, during, or after the school 
day , , , 

Id. at 4673. 

The endorsement test does not preclude 
government from acknowl edging religion or 
from taking religion into account m making 
1 aw and po 1 icy . . . . 

. . . First, a moment of silence is not 
inherently religious. Silence, unlike prayer 
or Bible reading, need not be associated with 
a religious exercise. Second, a pupil who 
participates m a moment of silt ce need not 
compromise his or her beliefs. During a 
moment of silence, a student who objects to 
prayer is left to his or her own thoughts, and 
IS not compelled to listen to the prayers or 
thoughts of others. 

Id. at 4674. 

. . . It IS difficult to discern a serious 
threat to religious liberty from a room of 
SI 1 ent , thoughtful school chi Idren. 

By mandating a moment of silence, a State 
does not necessarily endorse any activity 
that might occur during that period. . . . 
Even if a statute specifies that a student 
may choose to pray silently dur3 .g a quiet 
moment, the State has not thereby encoura:?d 
prayer over other specified alt-ernatives . 

. . . Since there is arguably a secular 
pedagogical value to a moment of silence m 
public schools .... 

. . . A moment of silonce law that is 
clearly drafted and imp lt::mented so as to 
permit prayer, meditation, and reflection 
within the prescribed period, wi^nout 
t endorsing one alternative over the others, 

should pass this test. 

Id. at 4675. 
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Justice Powell agreed m his separate concurring opinion: 

. . . I agree fully with Justice O'Connor's 
assertion that some moment-of-si 1 ence 
statutes may be constitutional, a suggestion 
set forth in the Court's opinion as well. 

Id, 4672 (citations omitted). 
V. SUGGESTED CHANGES TO THE PROPOSED AMENDMENT 

I would propose the insertion of the word "such- or "silent" 
before the word "prayer" on page 2, line 6, co that the last 
phrase of the second sentence will read , . nor shall they 
encourage any particular form of such prayer or reflection . , .» 
or "... nor shall they encourage any particular form of 
silent prayer or reflection This is necessary to create 

parallelism with the first phrase of the second sentence which 
uses the word "such" before "prayer or reflection" and to prevent 
any unintended results, m the absence of such a change, the 
second phrase of the second sentence could be read to prohibit 
certain forms of prayers at public schools which the Supreme 
Court has never addressed, such as before or after class student 
prayer groups or invocations or benedictions at school graduation 
ceremonies or athletic events where attendance is not mandatory. 

I also urge the Co-nmittee to make it clear in its final 
report that the proposed amendment is not intended to nor should 
It be interpreted as preventing a state from enacting legislation 
implementing reasonable tarre and place provisions for silent 
prayer, such as the statute addressed in Jaffree which permitted 
tire to be set as^de at "the con.mencement of the first class of 
each day." it should be made clear that by enacting such 
legislation a state should not be held to have unconstitutionally 
endorsed religion or a particular religious practice as was the 
State of Alabama in the Jaffree decision. 
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Footnotes 

^ Governor George C. Wallace, in behalf of the citizens 
of the State of Alabama, has consistently supported the 
opportunity for prayer or silent reflection in the public 
schools and I have been authorized by the Governor to express to 
this Committee hi:; support of any constitutional amendment that 
would achieve that goal. 

^ Justice Douglas, writing for the Court in 

Zorach v. Clauson , said the f ol 1 owing on accommodation: "When 
the state encou r ages . . . 0£ coope r ate s with . . . sectarian 
needs, it follows the best of our traditions. For it then 
respects the religious nature of our people and accommodates the 
public service to their spiritual needs. Zorach v. Clauson , 343 
U.S. at 313-14 (emphasis added). 

^ Zorach v. Clauson , 343 U.S. 306, 314 (1952). 

^ See als^ .Muell er v. Al len, 103 S.Ct. 3062 ( 1983 ) 

(tuition tax credits); St. Martin Evangelical Lutheran Church v. 
South Dakota , 451 U.S. 772 (1981) (exemption of religious school 
employees from unemployment taxes); Gillette v. United States , 
401 U.S. 437 (1971) (exemptions from compulsory military service 
for religious objectors); Wa 1 z v. Tax Comm'n , 397 U.S. 664 
(1970) (property tax exeniptions for religious organizations); 
Arlans Dep*t Store, Inc. v. Ky., 371 U.S. 218 (1962) (dismissing 
for want of a suostantial federal question an appeal challenging 
the constitutionality of exemptions from Sunday closing laws for 
the benefit of Saobatar lans) ; M cGowan v. Md., 366 U.S. 420 
(Sunday closing laws); Zorach v. Clauson , 343 U.S. 306 (off- 
premises public school release time programs); and Quick Bear v. 
Leupp , 210 U.S. 50 (1908) (use of Indian trust monies for 
sectarian education). Cf . Widmar v. V incent , 454 U.S. 263 
(1981) (striking down prohibition on religious group meetings on 
public university campus); McDaniel v. Paty , 435 U.S. 618 (1978) 
(striking down prohibition on service by ministers as delegates 
to state constitutional convention). 
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S.Ct. at 1359. 




6 


Zorach v. Clauson, 342 
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The Court • s apparent 


acceptance of 


Justice O'Connor's 



— — ~ — C — — wwiuwA\.%. V v.>v/tltlWL ^ 

no endorsement of religion" test, if fully applied, endangers 
our National Motto, our ^Jatlonal Anthem, and the Pledge of 
Allegiance, among other things. 53 U.S.L.W. at 4670 and n. 42 
and 4671 and n. 52. 



Quoted in R. :4£UHA'JS, THE KAKLD PUBLIC SQUARE 



11 

95 (1984). 
12 

R. NCUHAUS, THE .'^Ai<ED PUBLIC SOUAPE 85 (1 984). See 
also id. at iOO-03, 80-82, 84 -87. After reading NeuhalTs^ 
insightful analysis, one might ponaer if Judeo-Cn r i st lan 
religious references are becoming the new blasphemy under an 
established "religion of secularism." 

Keynote speech by Muriay Friedman at tne annual meeting 
of the Association of Jewish Community Relations Workers (June 
1980), pr inted as Friedman, A New D irection for American Jews, 
COMMENTARY, Dec. 1981, at 43 (emphasis in orig'HTi'l and addedTT — 
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In striving for the separation of church 
and state, . , , agencies earnestly believed 
they were preventing harassment and providing 
safeguards for Jews, religious dissenters, 
and nonbelievers. Their activities, however, 
reflected a secular bias that was at best 
indifferent, when it was not actively 
hostile, to religion itself. ihey chose not 
to see that the "church" they sought to 
disestablish was not just a sect but embraced 
a collection of beliefs and values deeply 
embedded in the society, values which while 
causing uneasiness in religious outsiders, 
provided an order and coherence that had made 
it possible for Jews (and others) not only to 
live comfortably but indeed to prosper. 

Id. at 39. 

Church of the Ho l y Trinity v. United States , 143 U.S. 
2 ii 6 , 23 2 ( 1892). 



15 
16 
17 
18 
19 



United States v. Macintosh , 283 U.S. 605, 625 (1931), 
Zorach v. Clauson , 343 U.S. at 313, 
Torcaso v, Watkins , 367 U.S, 488, 495 (1961), 
United States v, Seeger , 380 U.S. 163, : .6 (1965). 



See R. NEOHAUS, THE WAKED PU3LIC SQUARE 80-32 (1<.'84) 
for a perceptive discussion of the theological implication of 
this drift, Jeremiah 17:5. 

(1845^ ^^^^^^^ ^' Or leajTS^, 44 U.S, (2 How.) 589 

In his second inaugural address Thomas Jefferson said, 

In matters of religion I have considered that 
its free exercise is placed by the 
Constitution independent of the powers of the 
General Government. I have therefore 
undertaken on no occasion to prescribe the 
religious exercises suited to them, but have 
left them, as tne Constitution found them, 
under the direction and discipline of the 
church or state autnorities acknowledged by 
the several religious societies. 3 A. 3ERGH, 
WRITINGS OF THOMAS JEFFERSON 378 (1903). 

Jefferson's view of the First AiTiendment as expressed in 1805 
in his second inaugural address is identical with his view 
expressed m 1798 when he drafted the Kentucky Resolutions. 4 
THE ANNALF: of AMERICA 63 ( 1 9 68 ). In these resolutions, 
Jefferson also stated that the federal courts were excluded from 
jurisdiction over religious matters. 

Justice Story (1770 to 1845), a leading Unitarian of his 
time who served on the Supreme Court from 1811 to 1 845 and as 
Professor ot Law at Harvard Law School, agreed with Jefferson. 
2 J. STORY, COMMENTARIES ON T'^E CO.'^SriTUriON OF THE UNITED 
STATES 51879 at 634 (1891). UNITED 

21 

_ - , i^*^' ^iiilthiEx Congress io nal Power to Curtail 
J'-tfisdictionr An Opinionated Guide to t hi OnqoinqT 
Debate , 36 STAN. L. REV. 895 ( 1 984 ). ^ ^ 
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22 3 J. STORY, COMMENTARIES ON THE COiJSTITUT I Of^ OF THE 
UNITED STATES 51871, at 728 (1833) [hereinafter cited as STORY'S 
COMMEf^TARISS], also quoted by Chief Justice Warren in l^cGowan v. 
Maryland, 366 U.S. 420, 441 (1961 ). Accord, McCol lum Bd^ of 
Ed^rrni U.S. at 244 (Reed, J., dissenting). Joseph Story was 
a lea ding Unitarian of his time who served on the Supreme Court 
from 1811 to 1845 and as professor of law at Harvard Law School. 

23 See also Justice Rennquist, dissenting, in Thomas 
Rev. Bd., 4TruTs7l07, 721-22 (1981 ) and in Stone y_j. Graham, 449 
iTT^ 397 45-46 (1980); Justice Ste»^art, dissenting, in Abmgton 
School Dist. V. Schempp , 374 U.S. 203, 309-310 and En^el 
VitaT e, 376" u7s. at 44 5; and Justice Reed, dissentinq, m 
McCorrum V. Bd. of Educ , 333 U.S. at 245-46, where he refers to 
JelTel ion ' i^a^mliod a t i o n of religious sects at the University of 
Virginia. 

2^ Jaf f ree v. Bd. of School Comm ' rs. , 554 F. Supp. at 
1115. 

25 1 A. STOKES, CHURCH & STATE IN THE UiJlXED STATES 333- 
446 (1950); McClellan, The M aking and the_ Unmaking of the 
Establishment Clause in A PLUfiPRI.^T FOR JUDICIAL REFORrf (T98T), 
at 300-08. |e^ a Lar^K N^ient^ 456 U.S. 228, 244, n. 19 
(1982) for Massachusetts' experience. 

26 R. CORD, SEPARATION OF CHURCH AWD STATE 4 (1982). 

Tne tension between these five states and the five 
states which petitioned the First Congress for an a.nendment 
pre v enting establishment of a national religion will become 
apparent in the debates on the establishment clause, discussed 
infra in subsection 1. The vote of thr ee- f our ths or ten of the 
thirteen states required by article V of the United States 
Constitution for tne adoption of an amendment would have been 
impossible to attain if the first amendment had been intended to 
disestablish the state churches of these five states. 

28 Virginia and North Carolina proposed identical 
amendments dealing with religion: "(N)o particular religious sect 
or society ought to be f^^vored or established by law in 
urefrrVn'ce to others." 3 J. ELLIOT, THE DEBATES IN THE SEVERAL 
STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION 659 
(2d ed. 1836) (emphasis added) (hereinafter cited as ELLIOT'S 
DEBATES) (Virginia, empliasis added); 4 id. at 244 (North 
Carolina). The resolution of the Rhode Island Convention echoed 
Virginia's, 1 _id, at 334. 

The New York Convention 'lemanded that "no religious sect or 
society ... be favored or established by law in preference to 
others." 1 id. at 328 (emphasis added). Although Maryland's 
Convention offered no official demands for amendments, a proposed 
amendment read: "That there be no National Religion established 
by law; but that all persons be equally entitled to protection in 
their religious liberty." 2 id. at 553. See CORD supra note 26, 
at 6, 11. 

25 New Hampshire's ratifying convention proposed that 
"Congress shall make no laws touching religion, or infringing the 
rights of conscience." 1 ELLIOT'S DEBATES, supra note 28, at 326. 

3^ 1 ANNALS OF CONG. 434-3 5 (J. Gales ed. 1769 ) (emphasis 
added). 

M. MALBIi^, RELIGION AND POLITICS, THE INTENTIONS OF THE 
AUTHORS OF THE FIRST AMENDMENT 14-15 (1978) (empnasis added), 
cited by R. CORD, supra note 26, at 11-12. 
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1 ANiJALS OF CONG. 729 (J. Gales ed. 1739) (emphasis 
added). See al so C. ANTIEAU, A. DOWNEY & E. ROBERTS, FREEDOM 
FROM FEDERAL ESTABLISHMENT: FORMATION A.^D EARLY HISTORY OF THE 
FIRST AMENDMENT RELIGION CLAUSE 123-42 (1964) [hereinafter cited 
as A.ITIEAU, DOWNEY & ROBERTS]. 

Professor Micnael Malbin, supra note 31, at 7, suggests that 
Sylvester had two premises in mind as ne spoke; 

(1) He probably was concerned that tne 
phrase "no religion should be established by 
law" could be read as a prohibition of all 
direct or indirect governmental assistance to 
religion, including land grants to church 
schools, such as those contained in the 
Northi^est Ordinance, or religious tax 
exemptions. (2) Sylvester apparently 
thought some form of governmental assistance 
to religion was essential to religion's 
survival . 



33 

added). 



1 ELLIOT'S DEBATES, supra note 28, at 328 (empnasis 



34 

added) 



1 AWZ^ALS OF CONG. 730 (J. Gales ed. 1789) (emphasis 
As pointed out by Rep. Gerry later in the debate, the 
Federalists favored ratifying the Constitution as it was while 
the anti-Federalists wanted amendments before ratification. Id. 
at 731. — 



35 

36 



MASS. CONST, of 1780, Pt. I, art. Ill (1780). 



1 ANNALS OF CONG. 730 (J. Gales ed. 1789). Connecticut 
also had established the Congregational Church. 

anti-Lderifistsf^'''" believes these remarks were directed to the 



38 
39 



2 ELLIOT'S DEBATES, supra note 28, at 553. 



.AA ^^ J- '^■'^NALS OF CONG. 730 (J. Gales ed. 1789) (emohasis 
added) This sentence was quoted by Justice Reed, dissenting? in 
^cCollum Bd^ of Educ , 33 3 U.S. 203 , 24 4 (1948 ), to snooort 
his conclusion that --TTIFe phrase -an establishrnent of rel?g^ion- 
nay have been intended by Congress to be ain>ed only a^ a state 
church." Justice Reed believed that Hadison "by no means 
interpreted it to inhibit Congress from encouraging religion - 
HZ-^^^s's]:-"- '''''''' ^"^"^^ a2d ^H^VfRST 
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45 



1 ANNALS OF CONG. 730 (J. Gales ed. 1789). 

Id,, (emphasi added). 

Id, at 731 (emphasis added). 

Id. 

See remarks of Rep. Gerry, id. 



^ JOURNAL OF THE HOUSE OF REPi^ESENTATTVFC im /l-70fl^ 
"Congress shall make no law establ ishinrrel lai^n ^ Jw^^^^' 

the free exercisp thprpnf u , , or prohibiting 

infringed -11 ^^^^^^^^ ^or shall the rights of conscience be 

46 , 

1 JOURNAL OF THE FIRST SESSION OF THF qpnia-tp 
(emphasis added) (hereinafter cited as SENATE j.) 
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Also, on September 7, 1789, the Senate defeated an 
amendnient that would have prohibited the states from infringing 
on the rights of conscience. I^. at 72. 

^® 1 ANNALS OF CONG. 913 (J. Gales ed. 1 789 ) and 1 SENATE 
J. 88 <1789) (emphdSis added). 

See Ev erson v_j_ Bd^ of Educ , 33 0 U.S. 1, 11-1 3 (1947 ). 

3 ELLIOT'S DEBATES, supra note 28, at 659. 

JOURNAL OF THE VIRGINIA SENATE 51 (1789) (emphasis 



50 
51 

added) . 

For an exhaustive study of the state legislative 
debates on the establishment clause, see ANTIEAU, DOWNEY & 
ROBERTS, supra note 32, at 143-58. 

Fayettville Gazette, Sept. i4, 21; October 12, 1789. 
This article was also widely circulated in an influential 
magazine, 5 THE AMERICAN MUSEUM 303 (October 1789), after being 
published in the New York newspapers in June 1789. ANTIEAU, 
DOWNEY, t ROBERTS, supra note 32, at 157 add: "(wjhen this 
Statement is considered in relation to the events in the first 
convention, it is apparent the citizens of I'Jorth Carolina did not 
intend to embody a revolutionary principle in the First Amendment 
which would strip the federal government of power to recognize 
the need of her religious citizens." 

(Empnasis added). The Ordinance was also referred to 
in Jones v. Opel ika, 316 U.S. 584, 622 (1942); M eyer Neb. , 262 
U.S." 3^0, Too (ifST)? and Andrus v^, Utah , 446 U.S. 500, 522 n. 3 
(1980) (Powell, J., dissenting). 

^5 32 J. OF THE CONTINENTAL CONG. 311 (1 787 ). 

Id. at 312 (emphasis added); Ordinance of May 20, 1785, 
art. 3, 28 "Id. at 375, 378, dealing with grants of land to public 
education. See Andrus v. Utah , 446 U.S. at 522-23. 

57 Northwest Ordinance, art. 3, 32 J. OF THE CONTINENTAL 
CONG. 334, 340 (1787 ) (emi>ha3is added). 

Letter from Nathan Dane to Rufus King (Ajg. 1 2, 1 787 ), 
reprinted in 8 LETTERS OF MEMBERS OF THE CONTINENTAL CONGRESS 636 
(E. Burnett ed. 1936). 

59 F. PHILBRICK, THE LAWS OF ILLINOIS TERRITORY, 1809-1818 
cccxx iv-cccxxv (1950). 

^0 Massachusetts, the first colony to pass a public school 
law in 1647 requiring each township to appoint an individual to 
teach children the "knowledge of tne Scriptures," provided by its 
Constitution of 1780: 

As the happiness of a people, and the 
good order and preservation of civil 
government, essentially depend upon piety, 
religion and moral ity ; and as these cannot be 
generally diffused through a community but by 
the institution of public worship of God, and 
of pub lic instruct ions in piety , . . . the 
legislature shall from time to time 
authorize and require , the several towns . . 
. to make "suitable provision at their own 
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expense, for the institution of public 
worship of God, and for the support and 
aaintenance of public protestant teach"e"r s~of 
P^ety, religion, and morality . . ~ 



MASS 



CONST, of 1780, pt. I, art. ni (emphasis added). 

The ^ew Hampshire Constitution of 1784 also required "public 
initiuclion in morality and religion- and empower ed^'^ 
legislature to authorize ... the seveFal towns . . . to make 
adequate provision at their own expense for the support and 
maintenance of public protestant teachers of piety. reTCon ^ 
Ttl WK "-l-. C°"St': of 1784 art. VI CTmph^t added ^ 
rationale for this was that "morality and piety, rightly grounded 
on evangelical principles, will give the best and greatest 
security to government. . . ." I_d. yieatest 

Seorgia, which had established the Episcopal Church in 1784, 
JO noo""^"'"'^ the importance of religion in education, granting 

Jl,^^'^^^ ^" ^V^^ county for a collegiate seminary of learnina 
for this reason: "And whereas the encouragement of relioTIn and 
mu%t"^"^'^ an object of great importance to any c olSSulTflfT and 
must tend to the prosperity, happiness, and advantage of the 

re"phasis idded^ °' """"'^^ 'ISO") 

added?. ' °' "3"-" Gales ed. 1789) (e.phasis 

at 646 (J. Gales ed. 1834). 
Id. at 660, 665 (J, Gales ed. l-'89). 
Id. at 52 (July 21, 1789) (j. Gales ed. 1834). 

ROBERTS, s^'n;te'32"at'i23-4'2* f See AHTIEAU, DOrfNEV i 

ItVt^t^' in wlL V. ^L'c'om"'n"o?'New ,'o\T%\' ''H' 

52 (im, ":mVha?ir a°ddVd)r""' = - ' ' ^ Stat. 50, 

in mILJ'v^ °„d.'T6ru!s\^^^ belief 

that-tTJe-es-FaFHshment Clause requ'ires tha\"-?f''"^ opinion) 

leaven is to be worked into the aff;,,rc ^ ^ religious 

be acne by individuals ^^^^ .^^^^^^^^^^ is to 

i^^^'^U ^oM^ 265, 297 

United Statel"^? vTl 1 ^mnn l V ^' (1686 ); see also 

(TW; inn^d iTar?s-^7^^ 257372532 

HTCoin^IHir^^ 606, 616-17 (1977); 

Frank v.H^. , 359 n " 3 Ve Q ^ -yn / 1 !L . concurring); 

ITrTl5F9yrGnited StaLs V cu ^'^.^^ ^"'^^"^^ " ' 

U.S. 304, 327^t?^Q l\v> ^ Curtiss->Jriqht Export Corp., 299 

75, quol;d'Uth^ii'^S\^ 

Jickiran v^Ros^^ S.Ct. at 1359; 



62 
63 
64 
65 



President Washington in hit? PArot^oi 1 
expressed the same conviction. -rL-nn . \ Address of 1796 
forbid us to expect that n^Mnn.! experience both 

exclusion of r el igLus principle - 5 2 AVtm^p '^"^ P^^^^H in 
WASHINGTON 343 (i860). P^^'^^^Pl®' 5 i*. IRVING, LIFE OF GEORGE 
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The northwest Ordinance shows that religious teaching 
may fulfill a secular end without violation of the establishment 
clause. As this Court held in Lynch Donnelly ; "pne Court has 
invalidated legislation or governmental action on the ground that 
a secular purpose was lacking, but only when it has concluded 
that there was no quest ion that the statute or activity was 
motivated whol ly by religious consideration." 104 S.Ct. at 1362 
(emphasis added)* 

Walter H. Small cites numerous regulations from various 
New England communities requiring headmasters to begin and even 
end the school day with prayer. W. SMALL, EARLY NErf ENGLAi^D 
SCHOOLS 301-03 (1969). See letters and reports collected under 
the topic School s As They Were Sixty Years Ago in the AMERICAN 
JOURNAL OF EDUCATION concerning Connecticut which had morning 
prayers and Biole study with the Biole as the only reading book 
until 1793: THE AMERICAN LEGACY OF LEARNING 161-62 (J. Best & R. 
Sidewell eds. 1967); 13 AM. J. eDUC. 123, 129-32 (1363 ); 16 id. 
at 137 (1866); 26 id. at 225 (1876 ). Delaware school opened"by 
prayer and singing a hymn: 17 AM. j. EDUC. 187-88 (1867 ). Rhode 
Island students daily recited the Lord's Prayer and Ten 
Commandments: 27 ^d. at 707, 711-12 (1877). 

c^hJf t.m!^''^'''^"^:^^ to excerpts fro.Ti the Massacnuset t s Common 
School Journal, the Bible was the only reading book, DUworth's 
Spelling Book was used, and the New England Primer." This Primer 
contained the Lord's Prayer, the Ten Commandments, books of the 
Old and New Testaments, and the Shorter Catechism. 12 MASS 
COMMON SCHOOL J. 311-12, quoted in 14 AM. J. EDUC . 746 (1863)! 
in 1789, before the establishment clause was adopted by Congress, 
the Massachusetts legislature required all common school teachers 
u' u ^^^^^^^^^ by 3 minister or ministers of the community m 
which they were to teach that each was morally qualified for the 
30b. Act of June 25, 1789, ch. 19, 1789 .iass. Acts 416, 418. 
For a study of the content and broad influence of the New England 
Primer and use of the Bible as a leading textbook, see S COHEN 
A HISTORY OF COLONIAL EDUCATION 1607-1776 60-63, 14¥ll974) and 
30 AM- J. EDUC. 371 (July 1880 ). and 

In New Hanipshire the school day began and often ended with 
prayer and reading from the Bible, which, with the Psalter and 
New Testament, were the only reading booKS until the time of the 
Revolution. See, e.g. , W. SMALL, supra note 71, at 300-04' yi 
BURTON, THE DISTRICtTcHOOL A3 IT WASST ( C. Joh nson ed 1 928 ). 

48 (1950) ^ ^* STOKES, CHURCH AND STATE IN THE U.-JITED STATES 
Act of Apr. 7, 1795, ch. 28, i6, 1 Stat. 549, 550. 

2 33-3^4. ^.r^''if''i ^\a\^^^' "^^^ ^ ^2, 2 Stat. 229, 

with survey). ''''' ' ''''' 375 (dealing 

'^^ ALA. CONST, of 1819, art. VI (emphasi? 3dded). 

hhP M^fK ^V^®^^^^ SCHOOL CODE 7 (1 927). worth Carolina adopted 
the Northwest Ordinance verbatim under article IX, §1 of its^868 
constitution. See N.C. CONST, of 1868, art. IX, 5I 
78 

In the same section of the 1802 Constitnfinn ♦-k^*. 

TnTin\°^'''°'' ^^^^"^^ establishment of religion 

and in their rights of conscience, Onio-s Constitutional 

int;7hV°,r ^"''"'^"-"tly congress by its adrnission of Oh'o 

into the Union) approved this clause: "But religion, moralitt 

tne nappiness of mankind, schools and the means of instruction 
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shall forever be encouraged by legislative provision, not 
inconsistent with the rights of conscience." OHIO CONST, of 1802, 
art. VIII, S3. Also, Mississippi, in receiving federal school 
lands, piovided in §14 of th^ seventh article of its 1817 
constitution. "Religion, rrorality, and knowledge being necessary 
to good government, the preservation of liberty, and the 
^^ppiness of mankind, schools, and the means of education, shall 
torever be encouraged in this State." 

J. WILSOi'J, 1 PUBLIC SCHOOLS OF WASHlNGrON 4-6 (Records 
of the Columbia Historical Society of 1897). Jefferson, as 
author of the much quoted "wall of separation" phrase, apparently 
saw no conflict between this federal public school p'*actice and 
the establishment clause. However, Jefferson's views are really 
not relevant to the meaning of the establishment clause, because 
he did not participate in the first amendment debates, and was 
instead in Europe as minister of France from 1784 to November 
1789. 

Treaty of Dec, 2, 1794, art. 4, 7 Stat. 47-48. 

®^ Act of June 1, 1796, ch. 46, 1 Stat. 490-91 (4th ^'-ng.) 
(emphasis added)? re-enacted Act of Mar. 2, 1799, ch. 1 
Stat. 724 (6 th Cong.); Act of Mar. 1, 1800, ch, 13, 2 Stat. 14-16 
(6th Cong,)? Act of Apr. 26, 1802, ch. 30, 2 Stat. 155 (7th 
rong.)? Act of Mar. 3, 1803, ch. 30, 2 Stat. 236-37 (?th Cong.); 
and Act of Mar. 19, 1804, ch. 26, 2 Stat. 271-72 (8th Cong.), 
quoted in R. CORD, supra note 26, at 42-46, 62 & 263-70. Land was 
originally set aside by the Continental Congress for propagating 
the gospel among the heathen by Ordinance of Hay 20, 1785, 28 J. 
OF THE CONTINENTAL CONG. 375-81; Ordinance of July 23, 1787, 33 
id. 399-401; Ordinance of July 27, 1787, ^d. 429-30; and 
Ordinance of Sept. 3, 1788, 34 id^. 485-86. James Madison sat on 
the comirittee proposing this grant of land for the later 
ordinance. 

go 

Treaty with the Kaskaskia Indians of Oct. 31, 1803, No. 
104, 7 Stat. 78-79 (8th Cong.) (emphasis added), quoted in R, 
CORD, supra note 26, at 38-39, 261-63, 

See R. CORD s up r a note 26, at 63-73, In granting 
government land for religious purposes. Congress was simply 
following the practice of the states. Nine of the original 
thirteen states supported the teaching of religion in public or 
private schools with tax money or land. In addition to 
Massachusetts, New Hampshire, and Georgia (noted earlier, ; upra 
note 26), hode Island, Connecticut, New York, Pennsylvania, 
South Carolina and North Carolina granted state land for the 
support of religious schools. See , e.g. , II STATE OF RHODE 
ISLAND AlJD PROVIDENCE PLAi^TATIDNS AT THE END OF THE CENTURY: A 
HISTORY 260-326 (1902 ); 27 AM. J. EDUC. 712 (1877 ); VIII CONN. 
STATE RECO^.DS 100 (1795); Act of Apr, 9, 1795, ch. 75, N,Y. Laws 
18th Soss. 50-51; ch. 25:>7, 1791-1793 Pa. Laws 71-73; Act of Dec. 
21 , 1799, S.C, Stat. 357; see j_lso ANTIEAU, DO»JNEY & ROBERTS, 
supra note 32, at 62-72, 167^4. 

®^ 1 ANNALS OF COi4C3. 914 (J, Gales ed. 1789). See R. 
CORD, supra note 26, at 27-29, 

la- 

86 

I_d, at 915. Both nen had voted against the amendment 
the previous day. 

" Id. 
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88 

Id. 1 A COMPILATION OF THE MESSAGES AND PAPERS OF THE 
PRESIDENTS, 1789-1897 64 (Richardson ed. 1901). President 
Washington issued a suosequent proclamation on January 1, 1795. 
Id. at 179-80. John Adams issued two and James Madison four 
during their terms as president. id. at 268-70, 284-86, 513, 
532-33, 558 k 560-61. See R. CORD, supra note 26, at 51-53, 251- 
60 . 

8 9 

See M arsh y. Chambers , 103 S.Ct. 3330, 3333-34 {1983); 
Abington Schoo l Dist. Schempp , 374 U.S. 203, 213 & 309-10 
(1963 ) {Brennan, J. concurring^ Enge l v. vrtale^, 370 U.S. 421, 
446-50 (1962) (Stewart, J., dissenting); M cCo l lu.n v. 3d. of 
Educ , 333 U.S. 203, 253-54 (194 8 ) (Reed, J.T^dlssentTngTT aJ^d 
Katcoff Marsh, No. 79 Civ. 2 986 (E.D.N. Y. Feb. 1, 

1984 ), hold ing that the Army chaplaincy does not violate the 
establishment clause, but is an effort tc allow all soldiers to 
worship as tney choose without coercion. 

90 

Act of Mar. 3, 1791, ch. 28, §§1,5, 1 Stat. 222-23. 
The compensation for the chaplain was to be - ifty dollars per 
month, including pay, rations and forage." _id. ^6. 

(9th^Cong.K''^ ^' ^ ^^9-60 

104 S^t. at 1361.' ^^^^ ~ ^^"^^ ^ Donne lly, 



Senator Hatch. Rev. Dean Kelley, we will turn to you now. 

STATEMENT OF DEAN M. KELLEY 

Reverend Kelly. Mr. Chairman, my full-time responsibility for 
25 years has been religious liberty. I would like to express appre- 
ciation to you for the concern you have shown for religious liberty 
in a number of issues over the pai few years. 

Senator Hatch. Thank you so much. 

Reverend Kelley. I am here to speak for the National Council of 
The Churches of Christ in the U.S.A., which is a communion of 31 
I rotestant and Eastern Orthodox communions, with over 40 mil- 
lion aggregate membership in this country. 

I do not purport to speak for all those 40 million, but for our gov- 
ernor board of about 300 members who are designated by the 
member denominations according to their own procedures. 

In 1982, our governor board adopted a resolution directed to this 
general issue of prayer in public schools. It did not refer eyplicitly 
to silent meditation or prayer, but concluded with the words "the 
contention that the fir3t amendment to the Constitution provides 
no role for government in prescribing or providing for prayer in 
public schools''. And to the degree that a constitutional amend- 
ment and the implementation of it would include the specific men- 
tion of prayer. We feel that it would partake of the nature of gov- 
ernmental sponsorship of religion, which is the basis on which we 
and a number of the major religious bodies in this country have 
opposed £x;hool prayer amendments since 1962 and 3963. 

As religious people, we feel strongly that families and the reli- 
gious community have both the right and the responsibility to offer 
their children every opportunity to experience and learn about 
prayer, the scripture, worship, religious history, and so on. We be- 
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lieve that prayer is a deeply personal matter. Communication be- 
tween an individual and God are possible any time in the privacy 
of one s heart or in the setting of one's choice, free from Govern- 
ment pressure or suggestion. 

Although we have opposed any form of State-sponsored prayer 
and devotional Bible-reading in public schools, we have favored the 
proposal for truly voluntary religious activity and expression by 
anyone at any appropriate time or place. For this reason, we have 
supported and testified in favor of the '*equal access" legislation 
which Congress passed last year. We also favor the objective in- 
struction about religion in public schools, which the Supreme Court 
said is entirely permissible. 

But we oppose these amendments even though one might consid- 
er them almost inconsequential in either their good or ill effects 
upon religion, because we feel they are unjust, unwise, and unnec- 
essary. They are unjust because there is no way fully to protect the 
rights of students who belong to religious minorities or to no reli- 
gious tradition. Simply providing that no person shall be required 
-0 participate in prayer or reflection is inadequate protection for 
such children because thay are forced to be different from their 
classmates in just the way that Dean Redlich described a moment 
ago. By identifying themselves as choosing not to participate in 
prayer, they run the risk of being subject to peer pressure from 
classmates who want them to conform. Children are not notorious- 
ly kind to "oddballs" among their peeis. Such pressure can be hu- 
miliating and damaging to children at a time m their lives when 
they are highly impressionable and when being accepted by their 
peers is a matter of high priority for them. 

In addition, the proposed amendments, in our view, are unwise 
because they would authorize practices in public schools that would 
permit Government intrusion into a realm sacred to the family and 
the church, and aloo do a real disservice to what we understand to 
be genuine Biblical faith. 

Prayer in public schools has been a custom characteristic of a ho- 
mogeneous community and nation, but ours is no longer such, and 
it is unwise to pretend that it is. It is religiously pluralistic, and 
the recent decisions of the Supreme Court were a Delated recogni- 
tion of that fact. 

That is one reason we have a Supreme Court, and I think even 
those who disagree v/ith specific decisions, as I do with some, 
should be thankful that there are a group of dedicated men and 
women devoted, withoMt having to worry about getting reelected, to 
grappling day by day with the application of our constitutional 
pi-iixciples to conditions that have developed since the Constitution 
was written. 

Therefore, I think historic analysis of the intent of the founders 
is limited when it comes to determining what the proper applica- 
tion of those principles should be to conditions that did not exist 
when the Bill of Rights was adopted. There were no public schools; 
there was not the degree of pluralism in religion that we see today. 
Therefore, I think the Court has done no more than its duty to 
apply the first amendment as it has done to those new conditions. 

The National Council of Churches cannot help but seek guidance 
in the scriptures for this kind of question, and we cannot forget the 
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fact that Christians are admonished by the Lord, Jesus Christ in 
the sermon on the Mount, not to make a show of prayer in public 
places. Matthew, these words occur: "And when, you pray, you 
must not be like the hypocrites, for they love to stand and pray in 
the synagogues and at the street corners, that they may be seen by 
men. Truly, I say to you, they have their reward. But when you 
pray, go into your room and shut the da^r and pray to your Father 
who is in secret, and your Father who sees in secret will reward 
you. 

Lastly, we th'nk the proposed amendments are unnecessary, 
smce any person can pray to God at any time or place. The Su- 
preme Court cannot prevent it, and has not attempted to, and the 
Congress cannot enable it. 

Prayer does not need to be long or outloud or collective to be 
heard and answered by the most high. It is only oral collective 
unison prayer that r luires "State action". Since that kind of 
prayer is not necessarily more efficacious than the silent, inward 
petition of the heart made spontaneously and not just at the time 
scheduled by the school, it appears that the proposed amendments 
are bemg sought for some kind of symbolic reasons, to make some 
kind of a statement or demonstration about the nature of the 
public school, the State, the Nation— a demonstration which we 
think IS not only unwise and unnecessary, but mistaken. 

Indeed, there is a recurrent argument by proponents of the 
amendment that public schools and our whole society have deterio- 
rated since prayer was removed from public schools, and that re- 
storing it will rectify the accumulated ills of the past two decades, 
such as vandalism, violence, drug addiction, delinquency, and 
promiscuity. We believe that children's lives are transformed not 
by such superficial means, but by the models set for them in the 
conduct of their elders. No constitutional amendment is needed to 
enable adults to set a good moral and righteous example for their 
children. They can do that now. 

The amendments are unnecessary in another respect. If they are 
desired to make children more fully conscious of the religious roots 
and nature of this society, that can be done better by instructional 
rather than by devotional means. That is what schools are all 
about— for teaching, not playing church. 

It would be appropriate for the public schools to teach children 
about the important part that religion has played in human life, 
and still plays— in history, in art, in music and literature. The Su- 
preme Court has not forbidden that— quite the contrary— it said 
that no education is trul> complete without it. Yet few public 
schools are making any effort to fulfill that aspect of a "complete 
education and I am sorry to say that few churches or church 
people are pressing them to do so. 

The only ingredient that the proposed amendments would add 
would be to make the "silent prayer or reflection" a collective 
classroom enterprise— a very limited boon for religion, at best, and 
a possible source of impairment of existing constitutional rights 
and liberties, especially with respect to the limitations built up 
oyer many years against State sponsorship or favoritism in reli- 
gion. 
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So we urge the Congress to leave the nurturing of children's 
practice and belief where they belong— in the family and the reli- 
gious community— and to reject these proposed constitutional 
amendments. 

I would like to mention that there is a coalition of organizations, 
mcluding many church bodies who are not members of the Nation- 
al Council of Churches, who hav*^ been working in opposition to 
any form of school prayer that is Ctate-sponsored since 1962 and 
1963. 1 am not testifying on their behalf, but I think it important to 
mention some of them. 

They include: The American Association of School Administra- 
tors, the American Civil Liberties Union, the Americans Friends 
Service Committee, the American Jewish Committee, the American 
Jewish Congress, Americans for Democratic Action, Americans 
United for the Separation of Church and State, the Anti-Defama- 
tion League of B'nai Brith, the Baptist Joint Committee on Public 
Affairs, the Church of Jesus Christ Scientist, the General Council 
)f Seventh Day Adventists, the Friends Committee on National 
^^gislation, the Lutheran Council in the United States of America, 
he National Coalition on Public Education and Religious Liberty, 
the National Council of Jewish Women, the National Education As- 
sociation, the National Jewish Community Relations Advisory 
Council, People for the American Way, Presbyterian Church 
U.S.A., the Union of American Hebrew Congregations, the Unitari- 
an Universalist Church, and the United Church of Christ. 

So it is significant, I think, that there are a large number of the 
leaders of the major religious bodies and educational groups in this 
country who are opposed to the proposed amendments. 

Thank you. 

Senator Hatch. Thank you. Dean Kelley. 
[Statement follows:] 
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Prepared Statement of Dean M. Kelley 



Iff umm U Dc«n N. Kelley. I ea Director for Itellgloue and Civil Liberty 
for the Kacioael Council of the Churches of Chriet in the USA end have held that 
pMiClon since I960. I ea en ordained ainieter of the United Methodist Church 
•ad served locsl psrish churches for 13 yesrs before coning to the Nstioosl Council. 

The HaCionsl Council of Churches is s connunity of thirty-one Protestsnt snd 
Isstem Orthodox comunions in the United Ststes which have an sggregate neobership of 
Offer*. AO, 000, 000. We do not preatae to speak for all of those membera. We speak 
for the Governing Bosrd of the NCCC, s representstive body of sbout 300 persons 
choAcn by the ae^er denoainations in proportion to their aire and according to 
their own reapective procesaes, or for the Executive Coomittee, a body uf about 75 
pcraODS elected by the Governing Board froo its oeabershlp and including the chief 
executive a of the most active member denominations. 

Thia teatimony is based on a Resolution of the Governing Board of the Natloral 
CouDcll of Churches adopted on Hay 13, 1982. In the "Resolution on Prayer in 
fubllc Schoola" adopted at that time (copy attached) our Governing Board reaffirmed 
its earlier aupport of Supreme Court language describing the First Amendment to the 
Cone tltut ion as providing no role for government in prescribtng or providing for 
prayer iy: pi ? achoola, 

Mm our 1963 Policy Ststement on "The Churches anc* thr °ubllc Schoola" (copy 
attached) aays, ve believe that : 



For us, thla aeana that govemnent has no business establlahing perioda for either 
•pokaa or alleot prayer during the achool Jay, aa provided for in SJ Ilea 2 and 
SJ laa 3. It goea vltbout aaying that requiring participation in any auch perioda 
would be a viAlation of constitutionally-protected freedons. 

Aa religious people, we feel atrongly that famlliea and the rellgioua coanunity 
have both the right and the reaponaibility to offer their children every opportunity 
to azparlance and learn about prayer, the acripturea, irorahip, religioua history, 
ADd their Mn rellgioua hertitagea. We believe, too, that prayer is a deeply 
ptraoful setter. CoBounication between an indlvid'ial and God are possible st anytime, 
la tbm privacy of ooe'a heart or in the setting of one* a choice, free fron govern- 
■eat preaeura or auggeatioo. 

Although the National Council of Churchea has cona^atently opposed effort* 
CO Mnd tiM O.S. Conatitutloo to permit atate^Jonaorcd prayer and devotional 



Christian nurture and the developaent and practice of 
Christian worahip are unea capable obligations of the 
congragatian and the family. 
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Slblt-raftdiag in public schools » it has favored previa ion for truly voluntary re- 
Ilfloua activity and expreision by anyone at any appropriate tiae or place. For 
this rcaaon, we aupporteo and teatlficd In favor of the equal accesa legislation 
vhicb Congrcsa paaaed last year. Ue alao favor objective Instruction about religion 
In public schools, which the Supreme Court has ssid is entirely permissible 
(Ablnttoo V. Schenpp ) . 

tJ Bts. 2 calls for s coostitutionsl asendaent providing that: 

VotMng In thia Conatiturion ahall be construed to pro- 
hibit Individual or group prayer In public twhoola or other 
labile Ins tl tut loos. No peraon ahall be required by the United 
ftatca or by any State to participate In prayer. Neither the 
United Statea nor any State ahall conpoae the worda of any prayer 
to ba sAld In public achuola. 

$J Ifta 3 calla for a constitutional aaendaent providing that: 

Vothlng In thla Constltutulon ahall be construed to prohibit 
Indlvldusl or group silent prsyer of reflection In public schools. 
Valthar the United Ststes nor sny State shall require any person to 
participate in i«uch prayer or reflection, nor ahall they encourage 
any particular form of prayer or reflection. 

Th« National Council of Churches opposea these amendaenta to the Constitution 
because they are unjuat, unwlae and unnecesssry. 

The potentlsl for Injustice lies primarily in the fsct that there Is no wsy 
to protect fully the rights of students who belong to religions minorities or -o 
no religious group. Simply providing chst "No person shall be required ... to 
partlclpste in prsyer or reflection" Is Inadequste protection for such children 
becauae tkey are forced to be "different" from their classmatea — perhaps to re* 
MMin alien' If the prayer is spoken or to leave the room while othera pray. By 
Identifying themselves as choosing not to participate In pr' er, they run the rlak of 
being aubjectcd to peer pressure from claasmates who want them to be "part of the 
group". Such pressure can be humiliating and damaging ::o children at a time in 
their Uvea when they are highly Impressionable and when being accepted by their 
peera la one of their own priorities. 

The proposed amendments are unwise because they would authorize practices In 
public schools thst would permit government intrusion into a realm sacred to the 
feally and the church and also do a real dis-service to whst we understand to be 
genuine Biblical faith. 

/ 

Frayer in public ichooli la a custom characteriatic of a homogeneous community 
and nation, but oura is no longer such, snd it is unwise to pretend thst it If. 
It Is religiously plursUstic, snd the 1963 decisions of the Supreme Court were 
« belated recognition of that fact. 
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^ jUm»pr—A f«vor«bU public rMpooae to proposaU to kmmp gmxwiit 
mt mi actlvltUs that alght interfere la feidly Uf e end the outure o£ chlldrea 
^ penent. It is Mirprlelog that mam peopU ere oov propoelng to ellov Stetc 

ni lMK*l tu««iuBeute» throu|ii cbe atate InatiuMoulltiea of public achooU» to 
latroAice rellsloue forw end practlcce Chet will be at odds vlth thoae vhlch momt 
,f$nmtM ere trying to Inculcete In their children. In thle noet geneltlve erce 
of feMlly life, the dueey end untutored Intrueloo of governBentel euthorltlee, 
hOTcver well-Intended, le eepedelly unvlee. 

It is eoaetlMa aeld that acae children would never hear the n«BM of God If 
they did not have the benefit of public achool preyere, but that U precisely the 
klad of latraalon that eoK perenU, If they ere Intentionally btlnglng up their 
children In e non-theiatlc epproach to life — aa la thrlr right — may wlah to 
mU. Other perenta aay feel that their own particular devout £or» of faith will 
■ot benefit froB perfunctory recltetlooe of aoncone eUe*a prayera In a non- 
ecclealaetlcal setting, and eo oppose nubile achoole prayera because they ere not 
religious enou h. 

The Matlonal Council of Chuichee cannot overlook tlie fa^t tha^ Chrlstlena are 
e^onlahed by the Lord Jeaus Christ In the Seirmon oo the Mount not to nt'jt s show 
of prayer la public placce; 

And when you prey, you auet not be like the hypocrites; for they love 
to etand end prey in the eynsgogues end st the street comers, thst 
they aay be seen by sen. Truly, I ssy to you, they have their 
reward, tut nhen you prey, go Into your roon snd shut the door and 
pray to your Fether who is In secret; and your Father who aeea In 
eecret will reward you. 

(Matthew 6: 5-6) 

It la eepeelally unwlae to inject preysr into s gstherlng of peopU brought 
together for ether, and ooo-rellgloue purpoeee, psrtlculsrly whtn - as lu the case 
of puWlc-school children • they are brought together by coercion of law. They 
m eot without other pUcea to pray, together with othera of comoo belief, if 
tWy should wlah to do ao. And the contention that mam of the. mmy wlah to prey 
la e puF ilc instltuaon doe. not make it lncurt>ent on other, to eccede to th.t 
wish. In sddlaop, the paaeege of the equel ecceee law assures thet In thoee 
—cmdMxy eefaools which provide a Halted opeo fonis for their etudents, those who 
wUh to pray together or .tudy and dUcuee religion with their classstsUs My do 
•o on ecboel property before end efter echool. 

Lastly, the propoeed Conetltutlonal anendaente ere unnecesssrv . since aay 
pMSOS can prey to Cod et any tlae or piece. The Supreme Court csnoot prevent It, 
Cond has not stteapted to) nor can the Congreee enable It. Preyer doee not need to 
km tog to be effective, oov oral lad collective to be heerd .md answered by the 
M^ligh* It la only oral, collective, unleon preyer thet requires "sUte action**. 



ERIC 



./J 



86 



Sine* that kind of prayer Is not oecettArlly sore efficacious ttun the tilnt, 

iward petition of the heart aade ■pontaneoutly and not juat at the ti»e tppointad 

In achool, it appears that the proposed constitutional aaendMnts are being soiisht 

for sybolic reasons, to sake sew kind of a statcaent or deaoostration about ths 

naturs of the public school, the state, the nation. 

Iticcd, that is a recurrent arguaent of proponents of a prayer aaendmt: that 

public schools — and our uhole society — have deteriorated since prayer was 

r«mcd froa public schools, and that restoring it will lectify the accuMilated ilia 

of tha past tvo decades, such as vandalisn, violence, drug addiction, delinquency, 

and proaiscuiCy. We believe that childrei^*s lives are transforaed by the aodela 

•at for thsM in the conduct of their elders, not by rote recitation of group prayera. 

No Conatituional aaendnent U needed to enable adults to set a aoral and righteoua 

axMple for thair children. They can do that now. 

lha propuaed aaendaents are unnecessary in another respect. If they ars 

daairad to «aka children more fully conacioua of tha religious roots and nature of 

Chia society, that can be dona batter by inatructional rather than by devotional 

Mam. It would ba appropriate for tha public schoola to teach children about tha 

laportant part religionthaa playsd in biMsn Ufa, in history, in art, «taic and 

litarature. Tha Supreme Court haa uot forbiddan chat.; In ^acl. It aaid that no 

adncation ia truly coaplata without it. 

... it might wall ba said that one's education is not complaCa 
without a study of comparative religion and its relationship to the 
advancement of civilization. It certainly may be said that tha Bible 
la worthy of study for Its literary and historic qualities. Hothlng we 
Lava aaid here indicates that such atudy of the Bible or of reUgion, 
lAan presented objectively aa part of a aacular program of education, 
may not ba effected conalstently vich the First Amendment. 
(Abington v. Scheapp , 1963.) 

Tet few public schools are making any effort to fulfill that aspect of a "complete 

education," and few churches or church people are pressing them to do so. 

Tha only ingredient that SJ Rr^s 3 would ad ^ould be to aake the "silent prayer** 
or reflection" a collective claasrooa enterprise — a very Halted boon for religion 
at beat, and a possible source of lapalnent of exlatlng Constitutional rl^^ta and 
liberties, especially with respect to the llaitatlona built up over many years 
against atate sponsorship or favoritism In religion. 

We urge the Congress to leave the nurturing of children's religious practice 
and belief where they belong — in the faally and the religious cownUy, and to 
rsjact these proposed constitutional aaendaenta. 
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The churches and the pubhc schools 

A policy sUtement of the Nationil Council of Churches 
adopted by General Board on June 1, 1963 in New York City 



As CHUSTIANS wt aiWrkdie 
M At grmid aad wane m4 coQ> 
InHT tradi. whMt Spirit m cm 
' ' 1 l» Ma aad ckQ- 




A hMm UiA. TaarhiM aad It«ni5i« 
*alr are prnwd wkUa 

. iU Aacrieaaa we are 
! rick <rf free* 

id IreciiuiB of 

nlgii^ te ia, tho f raedoa of each 
cfeiMB b the detenriaattoB of hk 
•dlfiOTB afcyaiicc, and the freedom 
al r i Hgi iM gnopa aad tnatitiiiiofis in 
lha CMiciaa oad dwiaratioa of thar 

TIm AaMfkaa tiadilioa with reipect 
la lha idalieiia of goretnniatt and 
iv^Mioa, aflCB dcaciihed aa '*Mparation 
af dUith aa4 elate** doe* not mean that 
the iMi ii kaalile towand, or iadUlerent 
la, nligloa. On the contrary, Rovem* 
■aigte-HUlioaal, al^ and local— 
have prevafliaglT acknowledged the 
iM ii H aai i at wd as the amonocnr of 
nfigioa aad have pvcn eiprcMMn 
to ttia principle in auny ways. 

\m ftmaX'Akj American society, 
with m ihnrutj of rdigjoas convic- 
tian and alUMkoa. the place of idi- 
fha in puhlic adncation nut he 
worivd oat vriihin this recognition of 
^ prevafiingly positive attitude of the 
American paopla aa a whole toward 
niigMB and aafcgoarding of rdigiooa 
Ubeftj* 

Aa Ghristinns we hdkve that every 
l i fl i fl ai l hna a right to an education 
aimed at the fdl development of bii 
ftp a driei aa a human being created 
by Cod, hia character aa «»dt as hu 
iMcBect We are impelled by the lo\e 
of Dci^dwr to seek maximum educa- 
tional opportunilies for each indntdual 
in wdtt that he may prepare himvelf 
far napowMble paiticipation in the 

CoDccni for the public ichools 

We reaffirm our rupporl of the lys 
tern of public educilinn' in the United 



>to tUm 4mmm At 



Statm of America. It providea a con- 
Icxi in which afl individuala nuy ahare 
in an education which cootribiutea to 
the fuD ''.irdopment of ihetr capacitica. 
It senrco m a major cohesive force in 
our pluralistic aodely. We also neo^- 
aise thaf significant value derives from 
the (act that this system is financed by 
public funds, ia re^wnsive to the com- 
nranity as a whole, and is open to all 
without dutinctiona as to race, creed, 
national origin, or economic status. 

Definition of roles 

Rdigious ideas, beliefs, values, and 
the contributions of ehurdies are an 
integral part of our cultural faeriUge as 
a people The public schods have an 
obligation to help individuals dnelop 
an intcQigenl unoerstanding and appre- 
cution of the role of rdigion in the life 
of the peopit of this nation Teaching 
for rdigious conunttment is the re^KMift- 
ibility of the home and the community 
of faith (such as the church or syna- 
goeue) rather than the public schools 

We support the right of religious 
groups to esubliih and mainUin 
schools at their own expense provided 
they meet prescribed educational sUnd- 
ards. 

We support also the rtght of parents 
to decide whether their children shall 
attend public or non public schools 
The parent who chooses to send his 
children to a non-public school is not 
excused from the responfibility of th^ 
cttuen fo support ana seek to improve 
the public schools 

^le1ther the church nor the state 
should use the public Khool to compel 
arceplance of any creed or conformit> 
to any specific religious practice 

It IS an r«sennal task of the churches 
to pro\ide adequate religious instruc- 
tion through e\ery means at their die 
possi These include both those activ- 
ities which mdividual churches provide 
within their own ualls and al*o various 
)otnt ventures of churches involving 
cooperation vith the public school' 
Cnri'tian nurture and the detetopm' nt 
a d practKe of Chrrtian vtor*hip p;t 
inescapahlr obligations of the con 
^regation and the family \X e vtarn the 
churrhc* a?Jtn«l the all too human 
tendency to look (o thr slate and its 



agendes for support la fulfilling the 
chorcha' mission. Such a tcndeacy 
endangers both true religion and dvd 
liberties. At the same time, we caD the 
ehurchm to renewed woribtp, atudy. 
work and sacrifice to fulfiO £ieir bus- 
ston as God*s people in the world. 

Place of religkm ia Ifac puUk ecboob 

No penott is trulv educated for life 
in the modem world who is not aware 
of the vUal part played by religion in 
the abapiog of our history and udture. 
and of iU oonteaiporary cipressions. 
Information about rdigion is an eaaen- 
tial part of auov scbMl suhjecta auch 
as socul studies, literature and the arts. 
The contributions of rdi^ous leadeia, 
movements, and ideas should be treated 
objectively and broadly tn any preaen- 
ution of these subjects. Public achod 
administrators and textbook producer! 
are to be commended for the progrcM 
made to dale in including objective 
information about rdigion in vertous 
subject matter fields. Teachers aboold 
be trained to deal with the history, 
practices, and characteristics of the 
various religious groups with compe- 
tence and respect lor diverse rdigious 
convictions. Their greateat irfioence 
will be through the life and attitudes 
they reflect in the clamroom. Tbey 
should be free as penons to express 
their own convictions in answer to 
direct questions from pupils when ap- 
propriate to the subject matter under 
studv. 

The full treatment of some regular 
school subjects requires the we of the 
Bible u s source book. In mdi studies 
--induding those related to diaracter 
development — the use of the Bible has 
a vdid educationd purpose. But nei- 
ther true rdigion nor good education is 
dependent upon the aevottond use of 
the Bible in the public school program 

The Suoreme Court of the United 
States in the Regents' Pra)er case has 
ruled iliat **in iliu country it is no 
part of the ku*fnr<s of government to 
compose ofTi' iil pravers for any group 
of the American people to recite as part 
of a rrlijiou< {irogram tarried on by 
the pov rnmrnl " We recognize the 
>*i»dom M wril as the authority of this 
ruling But vtheiher prayers may be 
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> the 

Mblk mhttit My wcfl be left to ibe 
jttdfMfa of the bMrd mportsiMe for 
tbt procraM of ibe public icboola in 
Ik* Irai conmumty. 

WhSk both oar tradition utd ibe 
pint taapcr of our nation reflect • 
Mpeadennt belief in God m our 
SMtoe and our Destiny, nevertbelot 
•Mcafti I* oUbliih a "coamon coit** 
al nliiiiM baUcla to be Uoght in 
f«Uie adwola bava Mualy proven un- 
walinir mi wtnm. Major (ahh youpe 
hK99 Ml agreed on a fonotdation of 
Mmt bSeb co— aa to aU. Em 
ifSay bad doM ao, aucb a body of 
lailgtiw doctfine would lend to be- 
oaaaaaabalilaiaforlheinore demand- 
iac caamkaenii of hnloric laitba. 
Saaa icUgioiia bolidayt have become 
wmA a part of Amcricaa odtuie that 
Ik* pjUk aehool can icarcdy unoit 
llMBk Amr raoonitioo of aacb bohdayi 
is Ibe poMk adM»la ihould contribute 
la bet er coamtaHy undentimlmg an<! 
ahodi ia no way divert tbe attention 
•f P'Jpib and tb* oommiuuty from ihe 
wJcbntioa of tbew bolidayi in lyna- 
gocues and cbarcbea. 

we oprcaa ibe oonvktion that the 
Flnl Aa wndmen t to our Constitution in 
ila present wording has provided tbe 
Iraacwork within which responsible 
I and our courts have been able 



to afford roaiimum protection for the 
religious liberty of all our cituens 

Church support ol public schools 

American public education should 
have the full and eon^ientious support 
of Christians and Christian ch Tches 
Therefore, %t urge our constituency to 
continue efforts to strengthen and im- 
pro%e tlie American system of pubhc 
education through positive steps such 
as the following; 

1. Providing intcUigcnt appraisal and 
responsible criticism of programs of 
public education; 

2. Keeping informed about the needs 
of the puQic schools and istudying is- 
sues related to public education as a 
hasu for intelligent action as citisens, 

3. Supporting anle candidates for 
boar(b of edncaiion and being willing 
to HTvt as members of such boards, 

4 Workinc at local sUte. and nsUonal 
ie\els for unpnned legUati%-e ."nd fi- 
nancial support of public acl-xXs; 

5 Emphasising to proqiective and 

Itresent teachcn the profession of pub- 
ic school teaching as a vocation that is 
kortht of the bol service a Christian 
can |ne, 

6 Ex|doring cooperaine arrangements 
of the churches and kHooIs whereby 
the church's teachinic of reliKton may 



be improved. 

In American education, there is a 
subsisnlisl intir nUlion Lt-lHcen pn 
msry, secondary snd higher education 

It needs to be sir(r:>«d that, in a 
substantial . -jority of pubticly-roain* 
Uined institutions of higher educa- 
tion, pioviston u offered for the volun- 
tary election of courses in religion on 
s pariiv with all other subjects of the 
curriculum, and not infrequently for 
publidy-sui^rted chapteina and other 
services of rdigioo. 

Hie question should be explored 
whether these arrangemenU through 
which rdicioua instruction and services 
are provided within slate inslitutioos 
of hi^ier education without infringe- 
ment of law or offense to individual 
conscience may not offer sutfcstioo 
for more adequate provision within the 
puMtc Khoob of opportunities for the 
study of religion where desired, fully 
within ihe constitutional cuarantees of 
freedom of conscience and of rdigious 
expreasion- 

The vote of Board membera was: 

65 FOR, 1 ACAINST. 1 AISTCirriON 

Not*— Tbe Creek Orthodox Ckureh of 
North ud Souih Anenea hu udiuicd that 
u ducUtms aid difMciem itaclf imm this 
ptowHincemesi 
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RESOLUTION ON 
PRAYER IN PUBLIC SCHOOLS 



MATIOMAL COUNCIL OF THE CHURCHES OF CHRIST IN THE U^>. 
476 Rtvtnidt Orfra. Ntw York. NY 10115 



Atlofi$id by th0Gomnin§ Board 



Whmmt, In ■ PMcy SniMiwfit •mftM 'TIm QwrcNi and tfit FuUIe Schooli." KfotMd Junt 7. 1963. 
tfwGMimlnglMdortfMNMionalCoundlofthtChurdwofChrtainite ukJ: 

fkttm tfM church nor tfio itai* fhoUd int thi pubbc Khool to compti oectpunot of any craod or 
■O HfcuH rf i y to any tptdfic rtUgMut p^verictM.": 

NNriMk tfM imw Policy Stnwnant oho mud: 

" TlM Supramt Court of tho Untitd Stan* m tht Raganti' Prayar Caia hai njltd that ' In thii country it 
h no port of tho IwlnaM of govamnwnt to eomrsoaa official praytn for any group of tht Amarican 
paepla to radtt aa part of a raligiou* proiram carritd on by tha govammant.' Wa racogniza tha wttdom 
■a wril IB tha authority of thu ruling 

NftanMit tfta lama Policy StManant continuad: 

"Wa aMpnai tha corwict i on ttiat tha Fim Amandmant to our Conttitution in iti praiant wording haa 
pravitfad tha h a iii a i wj il i wrthin «4>ch raipontibia citisam and our courts hava bnn abia to afford maxi* 
Mm pi mw4iu ii fur tha raligloui libarty of alt our citlzani 

W h mmi t tfM hoaiOant of tha Unitad StatM hai raeantty announoad hb intantion to propoaa to Congran 
a oenMtaitlonal amandmant «»lilch could laad to tha rairutatamant of group praytr in public whooii; 



, tha radtatlon o/ praicribad nondanominational prayar damaani trua raligjon by danying tha 
vadMona of fahh groupi wrtuia wnpoaing on loma childnn raligioui practioat which ara offanttva to tham: 



I b a danfb. . . .ighti of mamha a of minorltv raligiont «ou(d not ba adaquataly 



Ihtrnton^ b9 H tm>hf$d dm tha Govar.iing toard of tha National Council of tho Churchaa of Chritt in 



^mfflnm iti batiaf. aa aat forth In tha Pobcy Suiamant on "Tba Churchaa and tha Public 
tdioola'' tfiat '^Chrutian nurtura and tha davalopmant and prtctioa of Christian wonhip 
w unaacapoWa oWi^atioos of tha congragation and tha family", artd 

^miflnm its aupport of tha Suprtma Court tanguagt daicribing tha First Amandmant ai 
providing no rola for govammant In pratcribing or providing for prayar in public schools. 



Policy Baaa- Tha Church ana th» ^bik SchooH. idoptad by tha Ganaril Board. Juna 7. 1963. 
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Senator Hatch. Let me turn to Senator Thurmond, who needs to 
leave, for his questioning or any statement he cares to make. 

OPENING STATEMENT OF HON. STROM THURMOND. A U.S. SENA- 
TOR FROM THE STATE OF SOUTH CAROLINA. CHAIRMAN. COM- 
MITTEE ON THE JUDICIARY 

The Chairman. Thank you very much, Mr. Chairman. 

Mr. Chairman, I do have another compelling engagement, if you 
could indulge me for just a few minutes. 

Mr. Chairman, it is a pleasure to be here today as the Constitu- 
tion Subcommittee receives testimony on proposals to restore to 
our Nation's young people the right to pray voluntarily in school. I 
want to commend you, Mr. Chairman, for your leadership on this 
issue and for your promptness in scheduling this hearing in the 
wake of the Supreme Court's most recent school prayer decision, 
Wallace v. Jaffree, 

As you know, Mr. Chairman, over the past quarter-century, in a 
series of Supreme Court decisions, primarily those in Engel v. 
Vitali and Abington v. Schemp, the practice of voluntary classroom 
prayer at the outset of the school day has been found in violation 
of the first amendment. 

On June 4, 1985, in the Jaffree case, the Court extended its inter- 
pretation of the first amendment to strike down an Alabama stat- 
ute which merely provided for a period of silence of no more than a 
minute, for meditation or voluntary prayer. These decisions are a 
clear departure from ^he intent of the drafters of the first amend- 
iiient, as ^vell as the understanding given it for the first 175 years 
of our Nation's ' 'story. 

In drafting the first amendment, the Founding Fathers sought to 
ensure that the Federal Government not establish a national 
church or provide preferential treatment tn any single religious 
order or denomination. Their purpose was to prevent any national 
ecclesiastical establishment. 

There is absolutely nothing in the history or development of the 
first amendment, until the past generation, to suggest that it was 
designed to erect any "wall of separation" between the State and 
oral expressions of religious values. Indeed, there was a profound 
awareness of the religious roots of the Constitution on the part of 
the Founders, and a desire to ensure that the religious import re- 
mained a part of the Nation's constitutional and public fabric. 

Today, however, the "wall of separation" has been erected, and 
as we have seen in the Jaffree decision, the wall is growing ever 
taller. 

Mr. Chairman, I was disappointed that the effort in the Senate 
last year to overturn Engel v. Abington was not successful. Howev- 
er, strong support remains in Congress for addressing this impor- 
tant issue and I believe the Jaffree decision will rejuvenate that 
support. 

I look forward to working with you in the effort to restore the 
religious freedoms of our Nation's young people. 

As you know, I personally favor the approach of a constitutional 
amendment which would allow for voluntary vocal prayer. I be- 
lieve that a purely voluntary opportunity for prayer could protect 
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both the rights of those who wished to pray, as well as those who 
did not. However, the support in Congress for this approach may be 
iiwufficient for approval. Because I believe that the approach 
which provides for a moment of sUence for prayer and mv^Jitation 
IS ateo appropriate— especially in the wake of the Jaffree decision- 
1 intend to join you, Mr. Chairman, in working for the passage of 
that approach if we do not have support for voluntary prayer. 

Now, I just have one question, but before I ask this question, I 
want to make this statement. As President pro tempore of the U S 
Senate, I open the Senate every morning. The first thing I do is rap 
order, and then call for the chaplain to pray. If we can have pray- 
ers m the U.S. Senate at the opening of the Senate, why can^t we 
have prayers in public schools, if they are voluntary? It just does 
not niake sense. At every inauguration we have had of every Presi- 
dent m the history of this Nation, we have had prayers. And it 
seenw to me that somebody has gotten offboard. f do not under- 
stand the Supreme Court in handing down the decision they did 
And I feel that we should continue to hammer to try to get this 
matter reversed, and I think we have got to continue along that 
line. 

Now, I must admit that I was quite surprised that the Supreme 
U)urt ruled as it did, as I said, in the Jaffree case. As the witnesses 
are aware, the Court in the Jaffree case found unconstitutional an 
Alabama statute which merely authorized a period of silence for 
meditation or prayer. Today, our public schools encourage the in- 
tellwrtual, physical, and emotional development of children. The 
chUd IS educated in political theory, sex education, and hygieno. He 
IS taught b^eball and football. He is instructed in music, art, and 
literature. He is taught much about that which goes into the build- 
ing of character. 

It does not seem to me unreasonable for one lo assess that as a 
part of the full development of children, the spiritual or reflective 
aspect of development is also important. 

I, therefore, find it hard to understand why some people so 
strongly object to a statute or practice which merely provides for a 
moment of silence during which students may choose between a 
number of silent, spiritual or reflective activities, including prayer, 
or to merely sit silent and pass the time. It appears to me that 
such an activity would play a positive role in the development of 
students if by only calling their attention to the more reflective or 
spiritual aspects of life, while completely protecting the privacy of 
thought of each individual student. 

p5?^u ^i^^stion to you. Reverend Kelley, and to you. Dean 
Kedlich, IS if Congress should approve a constitutional amendment 
which allows for a moment of silence for prayer or reflection, and 
that amendment is ratified by the States, what harmful effects do 
you believe such an amendment wir have on individual rights and 
on our society in general, if any? 

Reverend Kelley. Dean Redlich can speak for himself. I think he 
has already suggested something of that sort. But from the stand- 
pomt of many Christian bodies, I think they would feel that there 
was at least one danger from it-that that form of very attenuated, 
dilute, routine 
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The Chairman. Excuse me. In order for those m the back to 
hear, would you pull your microphone a little bit closer and speak 
right into it? 

Reverend Kelley [continuing]. That sort of routinized attenuat- 
ed, quasi-religious practice would, perhaps, tend to innoculate chil- 
dren against the real thing if it were to come along. If they get the 
impression that that is what religion is about, that might well 
serve to turn them off. Many young people are turned off by public 
school as it is, and why proponents of the amendment should seek 
to ipject into the public school condition by amendment a trace of 
religion, which might then take on the negative feelings that many 
kids have about public school, I do not see, and I do not see it as 
doing any great boon for religion. 

The Chairman. Dean Redlich? 

Dean Reouch. Senator, I did cover that, and I will reemphasize 
it. A moment which is set aside for silence or prayer and is ofHcial- 
ly designed, and as such will, in my judgment, encourage children 
to engage in silent prayer. 

If one is a member of a majority religious faith, that appears to 
be innocuous. There areonany religious faiths that believe that one 
does not pray in public. There are many religious faiths that be- 
lieve one does not pray with members of another religion. And, 
therefore, people holding that faith — and many members of my 
own faith hold that faith — will be forced by virtue of their own reli- 
gious belief to remain completely silent, not to move one's lips, and 
to make it clear that they are not engaging in prayer. 

You have to be a member of a minority religion to appreciate 
what that means. And as I said before, I do not want to be a 
stranger in my own home. I do not want my grandchildren to be 
strangers in their own home, either. This is our religious home. It 
is a home which has maximum religious diversity, freedom, and 
harmony because of p constitutional principle embodied in the lan- 
guage. Congress shall make no law respecting an establishment of 
religion." And I read the history very different from the way you 
have read it and the way Mr. Malbin has read it and the way Mr. 
Parker has read it. 

The word ''establishment" was used time and time again in 
James Madison's ''Remonstrance Against Religious Assessments," 
and if one reads that document, you cannot conclude that the word 
"establishment" means only the creation of a national church. It 
means Grovernment conduct in support of religion. I think the 
framers knew that religious freedom was going to be maintained 
by making sure that Government does not endorse religion. Indi- 
vidual children are perfectly free to pray, but it should not be in 
the context where Government is endorsing the practice of religion. 

The Chairman. We went for 175 years— I wonder if we made 
errors all those years when we allowed praj^er? 

Reverend Kelley. Mr. Chairman, the history of litigation over 
devotional practices in public schools is voluminous. Tliere was a 
young Catholic boy named Tom Wall in Massachusetts who would 
not, because of the advice of his parents and his priest, participate 
in the devotional practices in public schools. So, the teacher took a 
long rattan stick and beat him over the knuckles until he changed 
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his mind. That is not alone in the instances of controversy that 
have occurred over more than a century over such issues. 

So, to say that they do not hurt anyone is completely to disre- 
gard the history. 

Senator Hatch. Well, Dean Kelley, I do not think anybody for or 
against school prayer would countenance that — my gosh. 

Reverend Kelley. No; but when people 

Senator Hatch. What you are saying is that people can some- 
times extend it. 

Reverend Kelley. When people speak as though all had been 
sweetness and light 

The Chairman. Mr. Chairman, I am going to have to go. Thank 
you very much, and I thank you gentlemen for responding to the 
questions. 

Senator Hatch. Well, thank you, Mr. Chairman. 

Dr. Malbin, perhaps you would like to respond also to Senator 
Thurmond's question. 

Dr. Malbin. Yes; thank you. If I may begin with Dean Redlich's 
observation, and to be a little personal about it, I was one of two 
Jews in my high school where the students were asked to begin the 
day with a prayer. And I experienced everjrthing that the child you 
described experienced. It was a situation in which people pressured 
other people. They started fist fights with other people. It was an 
ugly situation, and it was the most innocuous prayer that has ever 
been used in a public school situation; it was the New York State 
Regents Prayer. 

It has been an experience that has colored my every thought 
about vocal prayer for the last 30 some-odd years. 

But I would like to point out what is going on in the example, 
peer pressure can only be based on one person observing someone 
else. People cannot get inside other people's heads. In the example 
we had a student who chose to read to protest what was required: 
silence or standing still. It was not required for that student to 
thiiiiv anythii7g or do anything while standing still. In fact, one 
would assume that one would be told not to do anything, or I would 
at least hope so— I would hope the legislative history would say 
that overt symbols of religious display would not be part of what 
goes on. 

In fact Dean Redlich and I share a religion in which there are 
numerous — precisely for this reason— observable practices and rit- 
uals for every moment of the day. We have nothing that remotely 
resembles what in other religions is a credo or a catechism. We do 
not try to get inside each other's heads. Now, I think that is terri- 
bly important we do not try to penetrate each other's thoughts. I 
do not see the danger in a moment of silence, therefore, that he 
does. But I do see a situation in which one has to be terribly, terri- 
bly sensitive. 

By the way, as a matter of history, I just simply disagree with 
the statement that was made about what Madison meant and what 
the establishment clause meant. There is too much historical evi- 
dence on that point. There were protestations in the Congress over 
and over again, "We do not mean to hurt religion." What was 
meant is we will not prefer one religion or groups of religions over 
another; that we will not do anything that would tend to prefer one 
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religion oyer another even if it does not establish a state church or 
anything like that. 

Conditions have changed. When the conditions change, the old 
principles sometimes may have to lead to a reassessment of prac- 
tice, so that practice that might have seemed inoffensive in the 
past, such as a public prayer, in fact turns out not to be consistent 
with the principles, because the religious communities have 
changed. But if the old principles themselves are not kept, then 
you do have a situation where judges are making law without 
amendment. Finally, in judging the new conditions while using the 
old principles, I am terribly uncomfortable with some of the prac- 
tices that the witness on my side of the moment of silence {issue 
would endoree. Invoking the name of Christ at an athletic event, I 
aSut ^^^^ °^ problems that I have been talking 

It is true— I agree— that the issue is precisely as Dean Redlich 
has said, whether Government can endorse religion. That is in a 
way the issue. An endorsement is not intended, to promote reli- 
gion, to be for the good of religion. I think the phrase of Roger Wil- 
liams 18 absolutely correct: "the wall of separation" was meant to 
separate the garden from the wilderness for the sake of protecting 
the garden, for the sake of protecting religion. True enough. A 
moment of silence is not going to help religion. The question is 
whether for public reasons, for public purposes, we consider it 
useful to endorse a moment in which people can be there by them- 
selves to think or reHect or pray quietly by themselves, and that is 
a public decision taken, as I say, for public reasons. 

Senator Hatch. Let me just ask a couple of legal questions. As- 
suming that It IS fair to characterize the Ja/free case as standing 
fcr the proposition that some moment of silence statutes may be 
constuutional even though all silent prayer statutes are unconsti- 
tutional, what kind of guidance does the Jaffree case really offer 
btates and localities in determining what specific moments of si- 
lence statutes will be upheld? 

I^t's start with you. Professor Malbin. 

Dr. Malbin I stated in the written testimony I think it offers no 
guidance at all. I think the point is that no matter what the words 
ot the statute, courts will have to look into legislative intention. 
There is simply no way of knowing whether using the word 
prayer or not using the word "prayer" will save a statute. 

1 disagree with statements made earlier that a moment of silent 
meditation without using any other words is automatically OK 
under the statute. In fact, it was stated very clearly that if the leg- 
islative intention of a moment of silent meditation was to promote 
religion, that it could not stand. 

Senator Hatch. Dean Kelley. 

Reverend Kelley. I will pass. 

Senator Hatch. Dean Redlich. 

Dean Redlich. I think the majority of the Court has made it 
quite clear that the question is going to turn on whether the inten- 
tion was to endorse religion. 

Now, it has been said that this is a very difficult problem, that it 
will involve endless litigation. I would remind this committee, as it 
well Knows, that courts have been dealing with questions of legisla- 
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tive intent and constitutional matters for a long time. We are con- 
stantly dealing with that issue when v. e are dealing with purport- 
edly neutral statutes where the claim is made that the intent was 
racially discriminatory. And certainly, this committee has dealt 
with that issue in the Voting Rights Act. 

C!ourts have been able to deal with that, litigators have been able 
to deal with it. A pure moment of silence statute, which is really 
intended to give people the opportunity to reflect, to think about 
the day, to gather one's thoughts together, is constitutional. 

Senator Hatch. I think there is no question the courts will have 
to deal with it, but the question is they are going to have to deal 
with it on a case-by-case basis, aren't they? 

Dean Redlich. I think they will have to deal with it on a case-by- 
case basis the same way they deal with claims of intentional dis- 
crimination on a C£ise-by-case basis. 

Senator Hatch. Surely. 

Mr. Parker. 

Mr. Parker. Senator, the Court has erected an insurmountable 
barrier to moment of silence legislation by utilizing a test which 
always provides a negative result. By concentrating on motive, 
there is no way in my view that a State can include the word 
"prayer'' in a moment of silence legislation, without the Court 
jumping on it and saying there is an improper motive to endorse or 
advance religion or to accommodate religion which, under its n^w 
strict neutrality position, would be unconstitutional. 

Senator Hatch. I see. I do not really understand the significance 
of the Supreme Court of the United States upholding the right of a 
school district to enforce a moment of silence by its students, or for 
that matter, extended periods of silence. Isn't that merely a func- 
tion really of the position of authority that the school bears to the 
student, or in particular, I would like to just ask Reverend Kelley 
and Dean Redlich why this is a particularly important exercise in 
constitutional jurisprudence, what the Court decided there. 

Dean Redlich. I think the Court was making clear, at least the 
majority and the two concurring opinions, that not all moment of 
silence statutes are unconstitutional. 

We also do not know — and Justice O'Connor dealt with this, I be- 
lieve, in a footnote — footnote 5 in her concurring opinion— implied 
that a moment of silence statute in which an option was prayer 
could in her view be constitutional, and the question would turn on 
whether the intent was, as it was in Alabama, so the Court held, to 
promote religion, to endorse religion. And I think it has to be de- 
cided on a case-by-case basis. 

But Senator, let us pose the alternative. We have a situation in 
which it is not easy to read the majority of the Court on the ques- 
tion of moment of silence and moment of silence for prayer. A 
choice of a response to that is to allow case-by-case litigation. An- 
other choice of response to it is the amendment which is before this 
committee. 

I would submit that for the first time in the history of this coun- 
try, to amend the Bill of Rights on that issue, when that issue can 
be litigated in the courts, is an inappropriate response. 

Senator Hatch. And some feel that is the only response. I think 
you have answered this question, but let me just ask it again. 
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2^eidmL^„1^h «f judgment, hen, that a constitutional 
wnendment such as Senate Joint Resolution 2, permitting volun- 
ta^ilent prayer or reHection-or, voluntary silent prayer in thte 
case-wouia be necessary after Jaffree if a State desir3 to enact a 
silen prayer statute. Would such' an amendment Sly ^tero? 
merely clarify present law? "lereiy aiier or 

j^t 8 start with you again. Dean Redlich, and then ask Professor 

reSS"b?fore Si« oiifnf^""* ^^f^ State was the same as the 
recora Detore this committee— and I commend you. Senator Hatch 
because you have been quite forthright in indLtfng what t^ 
intent of this amendment would be 

Senator Hatch There is no question in my mind. 

Ltean Reduch [continuing]. If the intent of the State legislature 
Tw undTW^f •^^'"l this amendmen^Kn ™y 

tTti^'nSl *h** legislation would be unconsti- 

Senator Hatch. Do you agree. Professor Malbin. 
lo Malbin I am not going to speak as a lawyer I am not a 

h^rule ofTJ** ^ "° rule of lawTthi cSe; tJat 

hv J^kS law,,as/ar as I can tell, is whether you judge neutralitv 
by what you take to be the status quo. Do you take the status quo 

stStte'^'^ittoufth:''^ ^ oP^'ed to'SSTme 

K lf«f^f T'^' look at a statute that has a 

^ '^^"'^ ^^^"^ together, seem to be neutraTlJ 

the one case, you say it is neutral, in the other case, you it is 
not neu ral. fhe intent-of course the intent of usIm tht word 

tfe'Jv^rall ?atTte"'irti^L^°'^"TO^"-«^«" the bterof 
ine overall statute is to be neutra . One can always find that 

intent. You do not use the word "prayer" unless you mean to men? 

isl^t'a la^eVsffii^' ^ ^"""'^ unconstitutional. But that 

Senator Hatch. Mr. Parker. 

Mr. Parker Senator, the decision of the majority in Jaffrep is so 

f^V 'Cannot even instruct their stu- 

dents that prayer is a permissible use of a moment of silencS That 

thetUktiTrSte'r' have to tokllX E 

LSf u route, if you are going to use the word "prayer " 
Senator Hatch. I think what you seem to be saying S it would 

^ather^h^aS'J^!;-^"^ ^"'^ *° J"^* "No aSf m'ake t clear^ 
rather than writing-I cannot remember how manv oaees thprp 
were in that decision-weren't there about 66 pag^--^ ^ 

Reverend Kelley. Eighty-one. 
cou^ter*°h„M ?pty-one pages. I have never been a page- 

Ete?n ' ^i\r»°V^^} ^ P^'^^y exhaustive decision. 

St^ Reduch. Senator, there are some 25 moment of silence 

Senator Hatch. Right 
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Senator Hatch. I do not think anybody is prepared to say that. 
You are not, Professor Malbin. 
How about you, Dean Kelley? 

Reverend Kelley. I am not a lawyer, either, and therefore, per- 
haps it seems over-simple to me. But as I 

Senator Hatch. Well, you see, you may be thinking better than 
anybody, not being a lawyer. 

Keverend Kelley. As I read the majority opinion and the two 
concurrences, it seemed to me quite clear that they were sa)ring 
that what was absent was a clear secular purpose. Now, what a 
secular purpose might be to pass muster might be a little different, 
a little more difficult, but it seemed to me that the State had not 
even, according to Justice Powell, attempted to state a clear secu- 
lar purpose. 

So I think that offers a little clearer guidance than just leaving it 
entirely in ambiguity. 

Senator Hatch. I have a number cf other questions here, but I 
want to provide for my colleague some opportunity to make any 
statement or ask any questions he would care to. 

Senator Grassley. Mr. Chairman, instead of reading an opening 
statement, I want to insert it in the record. 

Senator Hatch. Without objection. 

[Statement follows:] 

Prepared Statement of Hon. Charles E. Grassley a U S Senator From the 

State of Iowa 

Mr. Chairman, I want to thank you for holding this hearing today on the signifi- 
cant issue of prayer in public schools. I would also like to welcome all of our distin- 
guished witnesses. It is a pleasure to have the benefit of their views on this critical 
subject that is of great interest to all Americans 

I hope that through these hearings, we can shed some light on the meaning and 
intent behind the establishment clause, and its relevence in today's pluralistic 
society. 

We must find a way to balance the interests and needs of all our Nation's people 
without the Government supporting any particular religion, nor being antagonistic 
toward religion in general. 

I look forward to hearing today's testimony as we attempt to resolve this difficult 
issue. 

Senator Grassley. I would like to say publicly that I am going to 
be working for the adoption if a constitutional amendment that 
would express the point of vi w of the Congress and of our Govern- 
ment, that prayer in the public schools is constitutional. 

I would like to ask my question of Dr. Malbin. You are against, 
as I understand it, a vocal prayer constitutional amendment, and 
for a silent prayer constitutional amendment. How do you respond 
to the point of view that has been expressed here, that even a 
silent prayer amendment is discriminatory to minorities? 

Dr. Malbin. I think that if a State says, "We will now have a 
moment for standing silently; in that moment, think what 
thoughts you will— pray, reflect, or be blank. But don't do any- 
thing. The crucial thing is that we are not to have demonstrations 
of behavior' —then there is no way of telling anybody from any- 
body else. You do not know who is a majority and who is a minori- 
ty. You do not know who is thinking what or doing what. The cru- 
cial thing is that there must not be and should not be any encour* 
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agement of anything that is observable, so you can pick and choose 
who IS who. 

Senator Grassley. Based on that comment, I would appreciate 
hearing your reactions. 

Dean Reduch. I think Professor Malbin is reaching for a result 
which 18 not there. The moment of silence or prayer, if it is specifi- 
caUy designated by the State for that purpose— and again, Senator, 
my last response to Senator Hatch was that given a legislative his- 
tory as this Illative history is, which is to promote prayer in the 
school through a silent prayer amendment— it is simply not true 
that a moment of silence for silence or prayer leaves everyone free 
to do nothing. 

A person who believes as a matter of religious faith that you do 
not engage m prayer in public is going to be compelled as a matter 
of his or her religious faith lo demonstrate that fact so that his or 
r u realize that he or she is not violating the religious 
tmth that he or she believes in. That child may well choose to do 
exactly what the Jewish child did in the case that I recited to you. 
There will be others who may feel that it is blasphemous to be 
present when others of a different faith are praying, and they will 
feel compelled to get up and leave the room. 

We have learned that there is simply no way to achieve equality 
m reli^ous treatment through the device of Government endorse- 
ment of religion, because we are dealing with the most purely per- 
sonal matters of individual faith, and just as thorp is no such thing 
as a nondenommational prayer, there is no such thing as a nonde- 
nommational moment of silent prayer, no matter how hard we 
may try to get there. 

Senator Grassley. Mr. Kelley. 
, Reverend Kelley. Mr. Chairman, Professor Malbin's suggestion 
IS one the motive for which I can sympathize with deeply. But it 
points out, I think, for me the infirmity of the moment of silence 
proposal, because it would in effect put straightjacket upon what 
may take place in that moment, and thereby perhaps inhibit the 
tree exercise of religion, if you will, of some children, like Catholic 
Children, who feel that in order to pray properly, they must cross 
themselves. Well, that is an overt behavior which thereby sets 
them apart from others, but is essential to their understanding of 
how prayer is properly carried on. 

Senator Hatch. How does that hurt anybody, Dean Kelley? 

Reveiend Kelley. I don't say it hurts anyone, though it does 
make distinctions within the classroom that can lead to huH in 
just the way that has been described. 

Senator Hatch. Well, I am not sure of that. 

For instance. Dean Redlich— I do not mean to interrupt, but I 
thmk it might be important 

Senator Grassley. You are supplementing my point. 

Senator Hatch. Yes. Dean Redlich, is it not a positive education- 
al experience for a minority religion student to understand that 
there may be people from a majority religious standpoint who 
differ from him, that a majority of his or her peers and colleagues 
are of a diflFerent religious faith. I do not see how that is going to 
cause any nature of harm, any more than it caused Professor 
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Malbin harm, even though it was an innocuous vocal prayer, and 
even though he would prefer not U have vocal prayer. 

Dean Reduch. Shakespeare saic it well, sir: ''He jests at scars 
that never felt a wound/' 

Senator Hatch. But sometimes those scars that we get through 
experiences in life are what make a great dean of the New York 
Law School. 

Dean Reduch. New York University. 

Senator Hatch. Sometimes those scars we get through life really 
are not scars; they are learning experiences that help us to have a 
more diverse viewpoint and outlook on life. They may be growth 
experiences that would help us to appreciate majority points of 
view, regardless of whether we agree or disagree. And it is really 
hard for me to see how a moment of silence or reflection is going to 
be punitive or discriminatory or difficult, or even hard to take by 
anybody in that category. You know, I have difficulty, even if a stu- 
dent, feeling that he or she could not be in the same room with 
some people who may be praying — they may not be; they may be 
reflecting — I do not see where it is really that discriminatory if 
they have to get up and go to other accommodations. Now, some 
do, and I have to admit there is room for both points of view. But I 
am not sure that the purpose of schools, or the purpose of govern- 
ment, is to protect everybody in life from any confrontation with 
religion, and that is why it is a little bit shocking to me — not 
shocking, because I have known your position for a long time — but 
it is a little bit surprising to me that a number of religions— I 
think, a minority in this country; you have cited some of them— 
feel contrary to even— and I can understand, and I thought that 
there was a legitimate argument even though I disagreed with it, 
on the vocal prayer amendment — but it is almost impossible for me 
to understand how a moment of silent prayer or reflection is such a 
heinous practice and such an unconstitutional practice or such a 
practice that is going to be so detrimental to a religion that, as a 
policy question. Members of Congress should decide against having 
a moment of reflection or silent prayer. 

To me, I think it smacks of medieval scholasticism, which is that 
we have got to make sure that every little "i" is dotted and every 
"t" is crossed, and that we have to be absolutely correct on how 
many angels dance on the head of a pin. To me, that is the way I 
feel about it. But on the other hand, that is what makes these con- 
stitutional debates great debates, or at least important debates. 

I am sorry. Senator. 

Senator Grassley. That is all right. 

Mr. Parker. Senator, if T could make a comment on your state- 
ment. 

Senator Hatch. Yes, Mr. Parker. 

Mr. Parker. Pluralism has grown in this country. We are a 
country of many diverse religions with diverse practices. There are 
religions who take theii Sabbath on Saturdays, such as the Sev- 
enth Day Adventists or Orthodox Judaism. There are others, of 
course, which take it on Sunday. That will inevitably lead to ques- 
tions between children such as that which Dean Kedlich shared 
with us earlier. Children will be children. They will question why 
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members of certain faiths took certain religious holidays when the 
school was requiring mandatory attendance ^ 
fJi*®"* f • "° *® can prohibit children from askine the 

type questions as that which was discussed CtheK S tha^ 
un,^nstitutional law. proWbiting th^^ to teik to 
Sblv we '^n°? things. Children Vill be cWld?en andTe^ 
tably, we will have these type questions. And it is really not the 

Senator Hatch. Yes, Dean Redlich. 

in ft£ ?S n™J^"""rll?^' ^ ^ ^^'^"g Government to step 
ment S> ^piS^'^" °^ amendment that are asking Govem- 

Senator IIatch No, no. Dean Redlich, what I am asking is to Pnd 
the governmental prohibition against recomition of r!l^?n nr 
school prayer in pukic school.. I Fhink thT^ Z iSue K nS 

^LrT I^kT- ^ « matter of-of cou^, you^d 

Jffer on the histopr of it-but returning to the 175 ^eare Then 
prayer in public schools was not a heinous offense. Noi I reSpSt 
your^viewpomt, as you know, and I have great respeSt f^'r y^u 

Let me just shift a little bit 

^^Malbin. Senator, could I just make one correction of the 

Senator Hatch. Yes, Dr. Malbin. 

T ^^'t °^ P«i"t of silent prayer, but if I may I did 

f ^S'' '^T^?' thing I am prepared to say is that-anv 

3 bv a dSirpS nr ™f"t'°"«i footnote, or were motivat- 

^raW' promote prayer-if they actually used the word 

t^!2 j. motivated by the desire to promote prayrr I 

sSti'SSu'ld ^'^^^^""^l^' '•^^^ that Opinion, tgafth,;se 

fkS'^T?!?^^ shaking their heads that you do not disagree with 

fi;«n ^^^y ^ho does disagree with that? ^ 
or J^irT^^^^T I,am not as sure as you are. The majority opinion 
?he q^Son ' ^ ^ '"^'^^^ '^^'^ specifically addS 

6„!„*^"^^ P"t it very well. The Court said that thev 

pis tS« ^^^hama statute I am sfmp ly not 

SuprSn^;'?fC2^rr^ - find - -ular 

P^^r^L i^^Suo.f/°^'T'■ Malbin, you indicated that the vocal 
K diffiruU^n»Tr^ m^^' the Regents Prayer in New York, 
was a difficult one for you, because you are not a very good fiehter 
and It may have been, as Dean Reaiich has mentionSit aS^r 
KE^"'^ ^^"^ °f minorit;?eSs stetSIn 
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Would you find that to be the same case with a moment of si- 
lence or reflection— in other words, the constitutional amendment 
that we have proposed here in S.J. Res. 2? 

Dr. Malbin. I would not. I would have to say that the legislative 
history and the record probably ought to make it clear that such a 
thing should not be used as an excuse for all sorts of other demon- 
strations. 

Senator Hatch. No— I agree with that, too. In other words, I will 
say right here, categorically, right here and now, as author of S.J. 
R^. 2, which I felt was the appropriate amendment we should 
have brought to the floor last year, but I felt like the administra- 
tion certainly made it possible to debate the issue, and they should 
have the amendment they desired, and I supported that amend- 
ment also, and frankly, led the fight on the floor for it. But I will 
say right here and now that, personally, I have difficulty seeing 
how anybody could have real difficulties with S.J. Res. 2, but I will 
say that S.J. Res. 2 does not permit, and actually, in my opinion, 
would prohibit, outward manifestations of religious belief— or, 
should I say, vocal manifestations of religious belief. I just do not 
think there is any question about that. But it does not prohibit the 
right of a person or a schoolchild to bow his or her head, or a 
school district to choose to allow that particular moment of silence. 
It does not prohibit the right of the person to bow his or her head 
with regard to not praying and just with regard to reflecting. It 
does not prohibit that. It does not prohibit the right of a school- 
child to fall asleep during that moment of silence. 

So, all I am saying is that my purpose is to end the debate. My 
purpose of having this amendment is to end the formal Federal 
Government prohibition — or, should I say the Supreme Court pro- 
hibition — ^against voluntary school prayer, and to provide in law 
that it is permissible, and I hesitate to see how anybody can believe 
that that is going to leave permanent scarring that is permanently 
disabling on any child or any school district or any parent, or any- 
body, for that matter. 

Dean Reduch. Senator, there is no prohibition against voluntary 
school prayer. 

Senator Hatch. There is prohibition against any from of recogni- 
tion of prayer. 

Dean Reduch. There is a prohibition against Government en- 
dorsement of prayer. There is no prohibition— no, no, no prohibi- 
tion — against voluntary school prayer. 

Senator Hatch. You are aware of the prolubition against formal 
recognition of school prayer. You acknowleged that, and shook 
your head yes. 

Dean Reduch. Any schoolchild is free voluntarily to engage in 
prayer. There is no constitutional prohibition against it. 

Senator Hatch. But I find that that is a sophist argument, be- 
cause—now, let me make my point. The first thing that came out 
of the mouths cf the opponents of school prayer last time was, 
"Anybody can pray any tiine they want to," can silently pray. 
Well, that is a given. Who disputes that or differs from that? There 
is just no problem. But they cannot do it m public schools as a rec- 
ognition by the State that prayer is an efficacious thing. 
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l^A H^' **S*Jf.T^a* ^ really involved here. 
Wt I amM^na ^ Ti^Ku' ^"yPl'-^; anywhere in this land. But 
You iTOuld have to agree with that. 

beria, but I Jo not SSA^ S. ' t/*: Pray very sUently in Si- 

church^-— ^ newspapers and close the 

Senator Hatch. I agree with that. 

abSTfS'm'^ohrSlSte^^ « to^i^^"^" ^'^'y cannot 
firmly beUeve that frSm n/rfiS^'^"''^ ^ ''^^ause I 

belief thkt reiSVr^o^pS -^'" ^^^"^ P^'-^lel to a 
C|«J pray in'aTorenfrS^^ 

rr?hWSiti/nK^^^ hlL SJS'S rwi?h"is2s 

strenXof chKS bv Sorr^J'^J" guaranteed to enforce thf 
Thatisthebas£ ofmy i»itbnti??^^^^ the'"- 
ing Government away K churched It T^^^'t^'''' )^^^ 

be deci/ed aS^coll^^ by Cae^/.'"^^ to 
su^S?'' M«l'>i"' care to comment on this ' 

tJt^;J^^^*^- °"ly that I think it is true that we havp « riaht 
I'S/.^KVj'moSt^f tKuTis'^rthri 
make it easier -^'That S the iJSie to 

Senator Hatch. That is the issue. 

Dr. MAi^m.Yes; the issue is that. 

las&f d'o^iinTfhif "^f V^P--- °f 

uu noi imnk that the moment of silent meditation or 
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prayer has nearly the perils or hazards to religious freedom of col- 
lective State-sponsored oral prayer. 

Senator Hatch. I did not say that. I si?id the arguments against 
it do. 

Reverend Kelley. I think it is an attenuation, and it is for that 
very reason that I think it is almost absurd to be proposing to 
amend the Tiill of Rights to bring about such a marginal sort of rec- 
ognition of religion, which I feel is not a great boon, anyway, and 
the argument that the majority needs to have free exercise of reli- 
gion, i think, was quite effectively countered by the Court, and par- 
ticularly, I think. Justice O'Connor, in concurrence, to point out 
that the majority cannot use the machinery of the State to accom- 
plish its free exercise of religion. 

I think this remedy is not necessary when Congress has adopted 
the ''equal access" proposal, that provides an opportunity in public 
schools for those students who wish, at their own initiative, to 
engage not only in prayer, but in religious discussion, et cetera, 
"on their own time," as it were, without State sponsorship. 

If the Supreme Court next term holds that unconstitutional, 
well, then, maybe I will be a little more receptive to an amend- 
ment on that subject. 

Senator Hatch. I am going to look forward to that day. 

Professor Malbin, do you think that a moment of silence is an 
attenuation, or is as attenuated as Dean Kelley indicated? 

Dr. Malbin. No. 

Senator Hatch. Excuse me. Silent prayer. 

Dr. Malbin. Is it an attenuation of 

Senator Hatch. Well, the way he expressed it. 

Dr. Malbin. Of one's 

Senator Hatch. Is attenuated prayer, I think. 

Dr. Malbin. I do not— I think that that is something that must 
be answered by every religion. I suppose some would say yes. I 
cannot honestly say that. In many religions, there is a moment pro- 
vided for silent prayer that is meant to be an intense moment of 
individual communion; it is distinguished from the vocal section of 
the service which is meant to be a communal statement. Whether 
a silent moment feels more attenuated than a vocal one would vary 
on one's religious beliefs. It is nowhere near as attenuated as the 
kind of silly pablum that comes out from a commonly written vocal 
prayer. 

In any case, the issue before Congress is not what best serves the 
religious needs of one or another sect, but what sort of public state- 
ment is appropriate for the political community to make. That is 
best answered, I think, by a moment of silence for prayer or reflec- 
tion. 

Senator Hatch. Mr. Parker. 

Mr. Parker. I wanted to make a comment first about the refer- 
ences that Dean Redlich made to totalitarianism. Richard John 
Neuhaus wrote a very insightful book, published last year, that 
dealt with this subject, "The Naked Public Square," and I have a 
quote from that on page 8 of my statement that I would like to ask 
you to read later. He makes a very strong persuasive case that 
once a government tries to sanitize the public square by removing 
any kind of religious, moral underpinnings for society, that that is 
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mint wiS'^rnS .^*fn%rfK*'™- that form of govern- 

ment will rush m to fill the vacuum created by such efforts 

Now m regard to the silent prayer amendment itSf T a«rain 
Tn'^s accommodation, ft is a means of proSL aTtu 

dent s right to silent prayer by accommodating that S re^onS- 
ble time and place provisions. Otherwise, the studenTis S to 
ten ° r.'^"'^ u^" ^ ^^^tening to a lecture in order toSicI 

SenS'S jSJ t^if'^ here^h^r^SS 
I T Just this morning, I read an arti'^le in Thp NTn 

tional Law Journal about a recent ru ing by a U.S distr ?t IX^in 

uun exercises. Wow, the judge found, as I recall that thp nra ^or^ 
wouW constitute a violation of the firk ameSent's'esSbliEn" 



r^La"]^"™®' Redlich, from your statement that you have 

rJaXZcr^T "v,™^^^^ ^**h the judge in that ca^? 

,.oif T u I would have to know the specific facts in the 

case. I have never felt that an invocation at a pS ce?emoiv an 
invocation at a graduation, would be unconstitutional ^' 

Senator Hatch, OK. I was going to ask you about that because 
that IS done quite often throughout the land ' 
^i^ri K ^nator..in might add, there was a subsequent de- 

mion by Judge Benjamin F. Gibson of the Federal DistrS^CbSrt S 
ti^^r- ^t'^^ °f Michigan, Southern Division ^ the ?a^ 
S Mav £ iqsf " (^T'^^l'yhooU File No. K85-1997 CA dSu 
MoSJS^ in front'nfV^''^ ^/^^^ "^"'^^ ^^^tor's decision from Des 
«:f?,Tf^ J r °^him, and he commented on it in a similar fact 
lemon ? T'^ there was r.o violation of the Sre^^aS 

i"^?eShlrP« J°l""tary prayer at a high school gSd^ffon 
semce where attendance was not mandatory 

Senator Hatch. Ok. Again, I see that I have immersed mvself in 

LSSf iTo iiiusionsXu^ifSri w" 

S: I thinK^;; iSt^t"^^^ '"^"^ ^ -P^^t view. 

years that I have been chairman of this committS and even Sre 
that. Some people say, "Orrin, why do you want to be cEman of 
SLp?"'titution :]ubcommitt6e, tecause it is sc volatUe a™d^l 
these issues are so difficult?" vumme, ana aii 

thKbJommSti^ A^/'^"'fi? "^-^ ' ^«"t to be chairman of 
lote of SSmTn Sfist"'^ one thine i have learned is that there is 
in 1, 1 couuti, for diverse points of view, and I want 

to make sure they continue. That is wfw I have alwavs tri^^n 
holding hearings, regardless of whether it T the Mual r^hf« 

h^^iS'wI^a^tJ Site -"^Su^ 

oJL^ f admirer of yours. Professor Malbin. Some of the 

comments you made in the vocal oraver rontpxt «,lro 1 
most eloquent I have ever heSn This subjSft 
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Dean Kelley, you are an old friend. We have known each other 
for quite a while. 

And Dean Redlich, there are very few deans in ih^s country that 
rise to the dignity, in my eyes, that you do. And even though I 
differ with your intensity against this amendment, and even 
though I differ with you on the amendment per se, I still think you 
have spoken very eloquently for your side on this matter today. 

It really has b^n a privilege to have probably the person— out- 
side of the litigants themselves— the closest to the Jaffree case, 
here with us today. We appreciate you coming, Mr. Parker, and 
giving your time to the committee, as well. 

This has been a very interesting hearing, and I suspect that the 
debate on the floor— and I intend to have -it— will be an interesting 
debate. I thought the one last year was an interesting debate. And 
the odds are always, I think, against those who bring constitutional 
amendments to the floor, and I do not think this will be any excep- 
tion to that rule. But I do have a great belief that we will pass this 
amendment this year, not only on the floor of the Senate, but I be- 
lieve if we can get it to the floor of the House— and we will prob- 
ably have to discharge the Judiciary Committee to do so over 
there — if we can, I personally believe it will pass the House. 

I am not sure. Dean Redlich, that in both of our intellectual 
arenas, that it would not be a very healthy exercise for this whole 
country to engage in, whether or not we are finally going to do 
something about at least the majority point of view on this particu- 
lar issue throughout the country. I think it would be healthy for 
the country to have to consider this among other issues, and I 
intend to make sure it has the opportunity to do so, to the extent of 
my limited abilities to do it. 

But again, I want to personally thank all four of you for being 
with us. It has been a real privilege to be here with you and to 
listen to you, and we will keep the record open for any additional 
statements or comments that you would care to put into the 
record. We will keep it open through the rest of this week, so if you 
can, we would appreciate it. 

Thank you so much, and with that, we will recess this committee 
until further notice. 

[Whereupon, at 11:45 a. m., the subcommittee was adjourned.]. 
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APPENDIX 



Aocitional Statements and Vif vs 



Monroe Litizen^ tor Puhltc BduiUtu'n and RWijfU'us Libertv 



MCPEARL 



Martha Utits, ChairnaD 
55 Dalt Road East 
Rochesttr, New York 14b25 
June 17, 1965 



PO Bo« 10296 

Rochester NY I461(H)296 



Senator OrriD 6. Hatch, Chairnan 
CooBtitutioD SubcoMittet 
U.S. Stnatt Judiciary Coaaitttt 
2245 S«sat« DirkitD Offict Building 
MaihiogtOD, D.C. 20S10 

Dear Senator Hatch » 

Pltatt tnt»r thi» l»tt«r a» ttitinony at the Subcomnittee hearing scheduled for Wed- 
BCiday, June 19, 19B5, on the subject of proposed U.S. constitutional amendments to 
p^riit'govtriaent-sponsored prayer services in public schools, 

MCPIARL IS a Monroe County, Hew Yorit State, coalition working to keep public funds 
for public schools only and to oppose religious practices by public schools. 

Please reject the following proposed legislations 

1\ S.J Res. 2, a joint resolution proposing in amendment to the Constitution of the 
United'states relating to voluntary silent prayer or reflection, introduced by you on 
January 3, 1995 and referred to the Judiciary Committee; 

2) S.O. Res. 3, a joint resolution proposing an amendment to the Constitution of the 
United" States relating lo voluntary school prayer, introduced by Senator Strom 
Thurmond on January 3, 19B5, and referred to the Judiciary Committee; 

3) Any proposed U.S. constitutionil amendment to require or permit public school dis- 
tricts or their employees to sponsor or arrange prayer services for public school 
pupils, no latter whetiier the prayers are spoken or silent, no natter who chooses or 
composes the prayers, and no matter who leads them. 

Any person say already pray silently at any time, and may pray aloud in «ny public 
school whenever the students are allowed to carry on private conversations, as at 
lunch or rtcess. Any teacher may already call for a period of silence in the class- 
room. No legislation is necessary to permit these activities. 

Oovemaent and its agents have no business to designate a time and place for prayer, 
to endorse prayer, or to select the words and posture for prayer. 

Each huaan being has the right to choose the time and place, words and posture for 
his or her own prayers. 



Thank you. 



Sincerely yours. 




Martha Laties 
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CENTRAL CONFERENCE OF AMERICAN RABBIS 



?1 E AS T 40t h SIR E E T • nEWYOR 



K NY U1 0 1 6 



• (212)684 4990 



OiIkc o» ihr himif i«r Vice Prr^idrni 



June 16, 1985 



Senator Orrin G. Hatch 

224 Senate Dirksen office Building 

Washington, DC 20510 

Peir Senator 

I write to question the wisdom of your support of laws and constitutional 

amendments which would permit prauer dnd meditation in the public schools 

on any kind of an officially recognized and provided basis whatsoever. 

Religion, and no matter how one masks it, this is religion, has no place in 
the public schools. Introduction of it is bound to be divisive ana oppressive 
to minorities, thus depriving them of one of the most sacred treasures of the 
American heritage, a guarantee of full equality and a feeling of being thoroughly 
at home in their own country. All of the arguments which have been advanced by 
those who agree with you, to the effect that this will be completely "neutral 
and uncoerced" are unfortunately devoid of an understanding of human dynamics, 
about the consequences of which volumes have oeen written and I am sure read, 
however unsympathetically , by you. 

Furthermore, the introduction of religious activity into the public school ^^11 
have the effect, in all too many cases, of demeaning religion, of secularizing 
It. Religion belongs in the home and in a place of worship and, other than that, 
in the heart anil soul on a j^urel y voluntary and spontaneous bcsis, and is not to 
be coaxed, cajoled or coerced out of intimidated little children. 

Complete and true freedom of religion means, among other things, freedom from 
the power of the State b^ing employed xn any ^^y to tit.tablish religion or any 
manifestation thereof, however small. I urge you to uphold this basic tenet 
of American democracy and institional heritage. It is as American as the sand 
dunes on Cape Cod, and as fragile and delicate. 



''^if i Mm 

f^at^i Joseph b. Glaser 
Executive Vice President 



JBG/s 

cc- President Ronald W Reagan 

MemJbers , Senate Judiciaiy Committee 



To,oolo Ont»'io C»nta» 
S(«'S4j«i« ST 



rtl^hoglrm DC 
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General Board of Church and Society 
The United Methodist Church 



June 19, 1985 



The Honorable Ornn G Hatch 
United States Senate 
Washington, DC 20510 

Dear Senator Hatch; 

We understand that once aga^n there is to be a Conmttte hearing 
in regards to proposed school prayer amendments to the 
Constitution. We believe this matter has been debated suffi- 
ciently. There is no need to spend more time on it. Please vote 
no on the various amendments that will be brought before the 
Judiciary Committee. 

We obviously respect the power and importance of prayer and the 
role it plays in the lives of millions of people in this country 
and in our society. But we are writing to express our vigorous 
oppo«'tion to the proposed constitutional amendments* which would 
ef ively return state-sponsored prayer, oral or silent, to 
America's public schools. No Supreme Court decision has ever 
removed God or religion from the public schools. The carefully 
draftee' opinions by the Court on these matters do not keep a student 
from exercising his or her human and constitutional right to pray 
silently or orally at any time in the school day so long as that 
praying does not disrupt educational activities They do not 
prohibit individuals from saying grace before lunch. They do not 
prevent study of religion as an important torce in the development 
of Ame»'ici»n culture However, they correctly hold that when the 
government directs or sponsors the time, content, or manner of 
student prayer, ^otection against "the establishment of religion" 
guaranteed by the rst Amendment is violated. 

We reject the idea that by not allowing government-sponsored prayer, 
the nation is expressing hostility toward prayer or religion It 
IS merely being vigorously neutral so as not to repeat the mistakes 
of the past where governments sought to make their citizens pray 
only in the form and to the God those governments deemed acceptable, 

S.J. Res. 2, S.J. Res. 3 and S. 47 should be quickly voted 
down. All the arguments have already been made and the 
decisions made. There i: no value in going through it 
again. 

Sincejrely yours, / 




Dr. George t\ Ogle / 
Program Director 
Dept. of Social and Economic Justice 



GEO/blr 
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Rita Warren 
P.O. Box 32408 
Washington, DC 20007 



Senator Orrin G. Hatch 



June 19, 1985 



Senate Judiciary Conunittee r- 
Constitution Sub-Conunittee 
135 Russell Office Building 
Washington, DC 20510 

Mr Chairman and members of this Committee: My name is Rita Warren. 
I am testifying in favor of Senate Joint Resolution 2. I have been 
instrumental in the passage of a similar law in the State of Mass- 
achusetts, Recently the U.S. Supreme Court ruled on the Alabama 
case regarding a moment of silent prayer or volunteer prayer in 
the public schools. However, the court decision did not outlaw a 
moment of silence that had been implemented in many other States. 

Justice O'Connor stated in the Court's decision: "A 
moment-of-silence law that is clearly drafted and impleTiented so 
as to permit prayer, meditation and refelection within the pre- 
sicribed period, without endorsing one alternative over the 
others, should pass this test. . .Momcnt-of -silence laws in many 
States should pass Establishment Clause scrutiny because they do 
not favor the child who chooses to pray during a moment of silence 
over the child who chooses to meditate or reflect." 

In the case of School District of Abington Township v. 
ScheT.po > 374 U.S. 203, (1963), Justice Brennan in the concurring 
opinion saic» 

"It has not been shown that readings from the speeches and 
messages of great Americans, for example, or from the documents of 
our heritage of liberty, daily recitation or the Pledge of Alleg- 
iance, or even the observance of a moment of reverent silence at 
the opening of class , may not adeq^ltely serve the solely secular 
purposes of the devotional activities without jeopardizing either 
the teligious liberties of any members of the community or the 
proper degree of separation t-^tw^en spheres of religion and 
government . " 
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Last July, the House of Representatives voted 378 to 29 and 



356 to 50 on legislation to prohibit a State or School District 



from denying individuals in public schools the opportunity to 



participate in a moment of silent prayer, I trust in the integrity 



of the House of Representatives and the Senate that Senate Reso- 



lution 2 will pass for the sake of our children, our Constitution, 



and Anienca. 



Thank you and God bless you. 




Mianh 21 im 

CONGRESSIONAL RECORD 



I'juit alao wtiit to mj UUt: a funny 
thing lupiicm arauDd Uilt pUce oocc 
In a whUr. aoawbodjr Uitena. Not 
often. Somebody w Uctenint up 
there a while at a Mr. President, and 
very kindly uni me down • book eatl- 
Ued "Mom. They Wont Let Ua Pray" 
by Rita Warren. I muat oonf eaa t never 
heard of Rita Wamn and I never read 
the boolL But I want to read the back 
of It to you: 

MM «ei Mxowiat wm a mohbit or mbra- 
«ioa nm acMiaa wutm a m muc 
•cwoou 

At the I iiaiwiiMWil of the tint dMi of 
Mcta^ to all padM to an public achooft; 
the tMcher in cbarie •( the rooa in which 
MWh ctaM li NM Ml announce that a 
ptTlod of iflcBet not to exceed one nlnute 
in duraUoQ shall be otocrred for nediUUoo 
or prmm. and duftag any euch pertod. li* 
lenec ahall be Mlatatmd and oo acUvtUce 
comcdin. 

This book «ya. and I believe It. 
■This bill became law In Maaiachu- 
setta. and wai upheld by a FMeral 
oourt" and so fotth. Now. frankly, 
there are aome eourt decUona at odds 
with that one at a level below the 
Supreme Court, which has not ruled 
on It. 

The point I want to make Is this: 
The folks In Massachusetts are doing 
all right under this law. The folks In 
nilno.. ve doing all right under the 
law that ha»* there. I do not see 
anything In tne cm. tutlooal amend- 
ment here offered by this Senator 
that does vMenoe to any of the 
moving statements that my colleague 
trom Connecticut has made. I only say 
this one thlnr The greateat thing that 
has happened to thla Issue is to debate 
It as fuUy as «c have. I think people 
wUl undontand It better afterward^ 
ob\ lously. than they did before 
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STATEMENT 
of 

THE AMERICAN JEWISH COMMITTEE 
on Proposed Constitutional Amendmenta Concerning School Prayer 

The beneficent teachings of religion have contributed immeasurably to 
human progress from barbarian to civilization. Our nation, in particular, 
settled in large measure by people Mho were yearning for freedoin of conscience, 
having fled religious persecution, has been profoundly influenced by religious 
concepts. Every variety of dencminat lonal belief has flourished in this 
country, hand in hand Mith the American constitutional principle of separation 
of church and state, which has served as a bulwark of religious liberty. 
Religion has indeed flourished here with a vitality that is the envy af devout 
men and wramen the world over. The tradition of separation of religion and 
government, as guaranteed by the First Amendment, is surely one of the 
cornerstones of our freedom. It should be reinforced, not eroded or tampered 
with. Underlying the Establishment Clause of the First Amendment was the 
conviction on the part of the Founding Fathers that any union of government and 
religion inevitably would impair government and would degrade religion. 
Tax-supported, non^sectarian public schools have served as a unifying force in 
American life — welconinq young people of every creed, seeking to afford equal 
educational opportunity to all, emphasizing our common heritage and serving as a 
training ground for community living in our pluralistic society. In 1962, the 
U.S. Supreme Court, in Enqel v. Vitale , ruled that the recital of a state- 
composed ostensibly non-denominational prayer bv public school children at the 
start of each school day violated the First Amendment. The following year, in 

Abinqton School District ". Schemp^ , the Court stiuck down a program m which 
passages from th Bible were required to be read and the Lord's Prayer recited. 
The rationale for these decisions is as compelling as ever. The Lord's Prayer, 
for example, is a Christian prayer. And no prayer, however neutral it may seem, 
can ever be truly non-denominational. In attempting to incorporate the tenets 
of several major religions, the meaning of prayer can only be diluted. It is 
simply not a proper function of our government ia compose or to sponsor prayers 
for American children to recite. In the words of conservative ' yertarian 
columnist James J. JCilpatrick, writing in the Washington Post of December 10, 
1981: "The state simply has no business in the religion business... The best 
solution IS to leave a child's religious instruction where it belongs, in the 
home, in the church, in the temple, in his mind and heart." 
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It should be stressed, however, that there is nothing in the Supreme Court 



in Ifallace v» Daffree on June 4) which prevents any public school pupil 
from praying, either silently or aloud, whenever the spirit moves him or her to 
do so, provided only that the school program is not disrupted thereby. There 
are public school children today who engage in serious prayer during school 
hours (before examination, for example), and, to the best of our knowledge, 
nobody has ever interfered or denied their right to do so. It would seem, 
therefore, that there is no need whatever for any constitutional amendment to 
permit prayer, whether vocal or silent, in public schools. 

It IS important to note that the practices which would be permitted by any 
of the proposed amendments would not take place in a social vacuun. In hundreds 
of public school districts throughout the country, organized spokeri prayer, 
Bible reading and religious proselytization are taking place today on a regular 
baais, in outright defiance of the Supreme Court decision m Schempp . 
Citizens who dare to challenge such practices frequently are threatened, 
insulted and ostracized, as are their children in the public schools. If a 

prayer amendment were to be adopted, these violations could be expected to 
proliferate. 

One may wonder why there exists this apparent preoccupation with the need 
to intrude group prayer into our public schools. With some, it seems almost an 
obsession. If they wish their own children to pray in senool, they can 
instruct thern accordingly. On the other hand, if it is other people's children 
for whom they wish to prescribe prayer, their concern is surely presumptuous. 

We do indeed face a crisis m public education. We all have a vital 
interest m upgradino the quality of the education now being received and 
experienced by American children, m the sciences and in mathematics in 
particular. But the controversy over prayer and meditation has nothing 
whatever to do with this. In fact, it is a "smokescreen" and a distraction 
from what oi^ht to concern us all. If we are truly serious about what is going 
on— and what is not going on — in our public schools, what is urgently needed is 
to restore Federal funds that have been blashed from various educational 
aasistance programs. 

It is indeed I ie task of the public schools to reflect and to help 
inculcate the highesc moral and ethical values of our society, as well aa to 
Q lop character and responsible citizenship. But if thia is the main concern 
ylClhe apontors of the proposed amendment « it must be said that permitting 



rulings m Engel v. Schempp (or for that matter, in the most recent ruling 
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org«,ized prayer would hardly suffice to serve th,o „ 

serve this purpose. Mhat does belong 
in public schools, however, is the teachino nf . 

tne teaching of common core values-honesty, 
decency, compassion, patriotic f.,,.„<. 

P criotism, fairness, respect for the rights of others- 

that are broadly shared by oeoole nf ,11 

oy people of all denominations and none. Nor is there 

any...™, m U.S. Supreme Court decisions to preclude such instruction, provided 

It IS not couched m religious terms. These values can be taught far .ore 

errectively by adult e«»ple and by the day-to-day behavior of parents, school 

principals, administrators and teachers fhan h 

ana ceachers than by organized prayer, whether spoken 

or ailent. 



"endnent,. but also that they carry within them the seeds of great potential 
ror«xsch.ef. We guestxon their wisd™. Clearly, they would a„er.l the r.rst 
A.eod«ent. the centerpiece of the BUI of Rights, which has stood all Americans 
xn good stead since its adoption in 1791 and w.ich should remain my.oiate. To 
paraphrase a current popular expression, it is not bro.e and does not need to be 
fixed, tte urge, therefore, that no prayer amendments be adopted. 
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STATEMENT OF 
THE ANT1-DEFAMAT10!< LEAGUE OF B'NAl B'RITH 
Mr. Chair«an and members of thfr sub^coraml t t ee. 

The Anti-Defamation League of B'nal B'rlth opposes any constitutional 
jmendnent regarding school prayer. Since Its inception in 1913, the 
Anti-Defamation League has been committed, as were our founding fathers, to 
protecting religious freedoms in this country, by maintaining the separation 
between church and state. It Is this reparation which promotes religious 
pluralism in oar country by insuring neutrality toward and equal treatment of 
all religions. We have evidenced this continuing concern by our amicus curiae 
participation in such seminal Supreme Court cases as Abip-'ton v. Srhempp . 37^ 
U.S. 203 (1963), which dibdllowed as unconstitutional, Bible reading and prayer 
recitation In public schools and Lnon v. Kurtzman , 4,03 U.S. 60^ (1971), which 
held unconstitutional state aid to private rt ^gioub sthuols. We have also 
demonstrated our conuitnent to tins principle in aur testi'-Qn> hefore Conpress 
and state U^iqlative curaT^lttees. 

The tininp of these !"'arir;(;«; ib u.iroi stdkahle. TT is cu-r.ittee is aireting a 
scant two wt'oks dltcr the ^iprfne Cr)urt'p dcciqivjn in u,Tl],irp v. J.^^fre**, 53 
L'.S.L.W. 4665, Noq. 83-812, h3-9J9 (decided June 4, 1<^83), us aim is to 
achieve tnrouph i oust 1 1 nc i nr il in*'n».-^>nt <iu ou^ rr u' i nt; >{ the Suprfme Court's 
recent decision barring oriM.uzMi j^nvtr in the public 'u.nU condu(ted under 
thP Kuisf of ri()m--'nt of sil*T]{e . i •= ! at i on. In (nnllut -^itb the Jntfree 
decision nid wilh th,- m »,uf>l rtli.ioti ' .m,'s pr ^h.s. d constitutional 

a.uend itMit^- s^-t-k to »n >w ^rl-at the ffuirf liirtuTto b.irrt d - - or .'.ni i / ud 

tiarhei-ltd j'»-oup vn< ,i\ or mI*"!* pru'-r m owr piMi^ .(•]'. 

Tlie Siipr* Court y,.!s li.'t t rrnu .i all nrkani-fd r. li>ioii- rmp .k t » vl t les , 
whitlu'r vf>c.tl or sili'Mt, tc, be (onstitMtM., .11 v ir,Mrmi siblf In the i)ublic 
SLhiols. lt«; rt I' on Kts ^KM'n that siirli or ' mwfd ,uti\itie«; },e 1 d in the public 
qrhooU thititcn thf rt"l;,M<"«> f r< t'^oTt of the individual. It is this 
'individual ftfidoTi of ( o'v ^>luc ulnrh is { nf rv fonidition of the Flrqt 
AAendrxnt. - 'll™ _ -Y"- . L I'.iV,? » ^ '''"^ ^ at '*bb9. Thi', frcfdom in our 

{outitrv Is rich and r, inlf-ld, <\r(Mdn>; tin- Court has ii-st iPtt-r'tlv rtminded 
us, not only to \irvinp di i st he h ( f «^ hi! Pso to protpit tht)s" without belief 
jn fed. IhtrL IS a ri.-ht to ^vlv^l any r.^l^'ious t mh or none at all." jd^. 
Ihib rinht. t hp C Mirt h( Id in ' 'tj_r»£ r,t pis tuthpij: if it i«? n it thu product 
of a free a*ui \oiuitarv (hoice.* J^. It is the school iMld's {re<? and 

volunt^rv <h)ire which is in J<opardv todav. For wh.Tc .rranized f.r<iyer 
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.ctmtl.. hel. .„ the schools, u u the .„..„.,„3l ch.M who ,„„s h., or 

her „liglou. froedo. to hcl..„. =r not. Thl, occurs Sc.,.,„,c rcU..ous 

activity 1„ th. public schools InvoRes the "po-.r. pro..,, and f.nancla. 

support of government.- iO gel v. V.taU . 370 U.S. ,t ,h1s -.ndlrec. 

coercive pre«„,e upon religious minorities to conform." „h.ch d.m.nlshes 

lndlvldu.1 religion ireedo.. Moreover. thU individual free chc.ce Is 

threatened even by so-called "clean- „ of silence legislation. Such 

leKlsUtlon often reflects the Intent of br.ngln, rel.g.uus actrv.Ues ,,acR 

into the public schools. Clven th.s religious .ntent. It .s no .urpr.se that 

.uch activities - bearing all the haUm.,rRs of pr.,yer .nCud.ng ..,et.„g at a 

prescribed tlae, «ith a teacher-le.ider — stand 

leaaer stand as an invitation to abuse and 

often do result In state-sponsored prayer m the schools. In New J.rsey, for 
.xa-ple, ,„ch . -clean" statute „ith twenty ,..rs of legislative Intent to 
r«.rn prayer to the schools has resulted In .one schools l.pUn.nt.ng .o.e.ts 
of silence by having te.chers ,eao their students m classes b.,.lng t,.eir he..ds 
In prayer i„ unison. 

Any org.nl»d religious activities, whether vocal or s.lent. when carried 
on in the public schools Involve several factors resulting ,„ government 
coercion and pose a threat to Individual relig,o„s freedom. Thes. factors „re: 

first, that the sciiouls are run bv the rr-,t^ „j .u r 

oy the state and therefore when orj^anized 

r.ll«ious activities occur in the schools It .ugpests tnere ,s state approval 

of those religious activities. Secund. conn„lsorv attendance - i,. ,s the 

state that forces the public school children to he in .chuol a.d ,,,erefure it 

is the state that is gathering this audience for orranized religious 

activities. Third, teacher supervision - - again, the teacher ,s 'ho state 

employee „ho is the authority figure for the stud.nts. It ,s this state 

employee who ta-=es the students through the school da> and it us this .ane 

state employee rhat commences the day with his or her head bowed pravin., this 

bespeaks government eadorseraent and ha. a very ,...rs,„..i .e effect on the 

schoolchildren. Fourth, impr, ss ionabl 1 Itv - - mu. • has been ,a,d .hour the 

difference between public school children and ..Hnlts by the Supreme <ourt ,n 

Its .any cases which hav. sustained rel^ics activities in the u-nv.rsit. and 

in the state legislature that has not been sustained m the public s.h.ols. 

The special treatment of public school eh.ldr.n re.,.,n,.cs that U^.,.,,, of 

their youth and impressionability public school children ,e.,,rd .r,'.n„.,d 

religious activities in the schools as endorsed hv govern „nt. 
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Theae factors of government coercion present wben there are organized 
relif(ious activities In public schools threaten each and every child's 
religloua freedoa* However, It is the religious freedoa of the minority child 
which is most in Jeopardy. For If there are organized prayers in our public 
achools, they are unlikely to be Buddhist or Jewish; instead they will no doubt 
be the prayers of the majority religion. The minority child will merely go 
alonfE with the tnajorlty exercise, aj^a-nst his or her beliefs, In order not to 
atand out as a religious minority. 

May our society grounded on diversity cind pluralism .if ford this 
diainiahvent of individual religious freedom' It cannot; yet paradoxically 
proponents claln school prayer too Is necessary for religious freedom. Still 
it is clear that in the absence of the schools as places for organized prayer 
activitiea, a person's freedom to practice his or her religion would not be 
dloiniahed. Nothing stops Individual students from prayinq out loud, or 
ailently at any tine in school. As to organized group worship, students attend 
achool several hours a day, five days a week, nine months out of the year. All 
the renaining tiae is available to them for their participation In organized 
religloua activities at any place other than the state-supported schools. See 
Abington v. Schenpp . 374 U.S. 203, 299 (1963) (Brennan, J. concurring). 

Last, organized prayer activities in the public schools not only raise 
difficult problems for individual religious freec* m, but they undercut the very 
purpose of the public schools. For the public schools have always been deemed 
to be "a symbol of our democracy." McCollum v. Bd. of Education . 333 U.S. 203, 
231, (1948)* They exist to serve a public function and are a "means for 
promoting our common destiny. ** Id . This public function is served not by 
promoting divisive religious activities which separate believers from 
non-believers in our public schools, but rather by seeking out and reaffirming 
what is common among us. 
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lESTIMDNY 
Of 

John Buchanan 
Chaixman, People Fcr The American Way 

Nr. Chalznan and Nenters cf the OGnmittee; 

My name is John Buchanan and I m here today on behalf of F^le 
For The American Way, a non-profit, non-partisan, citi^d^ns' organization 
established to protect and promote constitutional rights and liberUes, 
especially thoee contained in the Fiist Aiien*Bnt. I an pleased to 
appear today on behalf of PEOPLE FOR and its 150,000 maiters nationwide 
to present our views on the proposed constitutional aiEnttents on school 
prayer which have been referred to this ocmnittee. 

We are opposed to S.J. Res 2, which proposes an anencinent to the 
Constitution relating to voluntary silent prayer or reflection, and to 
S.J. Res. 3, v*iich proposes an anienctaent to the Constitution relating to 
' voluntary school prayer, and to any other attarpt to arend the First 
Areretent, Ho»«ver, we welcone the opportunity to participate in this 
debate. It is a sign of the health of this society that we can discus? 
the issues raised by these proposals. 

The Supreme Court's recent decision in Wallace v. Jaffree upheld 
the principle of governnent neutrality with respect to religion, and 
restated the prohibition against Congressional intrusion in areas 
protected by the First Amendment. This decision provides a most 
instructive backdrop for these hearings on school prayer amendtents, 
"keeping in mind-', as Justice Stevens wrote for the majority, "both the 
fundamental place held by the Establishnent Clause in our constitutional 
schone and the myriad, subtle ways in which Establishment Clause values 
can be eroded." Notwithstanding the claitor for a school prayer 
constitutional amencteent, we hope that these hearings will deronstrate 
why these ameni±nents are unnecessary and potentially harmful to the 

er|c 
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rights of toarican citizens. It would be most regrettable for this 
OGBiiiitbBe to be persiacited by the views of many in the religious right 
v#», in the vords of televangelist, Pat Robertson, believe that Wallace 
V. Jaffree is "an act of war against this nation's religious heritage." 

the contrary, the Vfallace v. Jaffree decision preserves America's 
religious heritage and our tradition of separation of church and state. 
toXMdiJigly, the decision overruled a s^^te law v*iich, in the words of 
J\28tioe Sandra Day O'Connor, had "intentionally crossed the line between 
creating a quiet noment during v^ch those so ijiclined nay pray and 
affirmatively endorsing the particular religious practice of prayer. 
this line may be a fine one, but our precedents and principles of 
religious liberty require that we draw it." 

tti this very day, students can, if they wish, voluntarily pray and 
read the Bible in public schools without violating the Const ituUon, as 
long as their exercise <fTes not interfere with school activities or 
appear to be supervised by school authorities . School children have 
alvoys been able to pray the way Jesus said in the Semen on the Mount - 
in their hearts. That was true in my hone state of Alabama before the 
legislature passed the law the Supreme Court just struck down. 

In reality, the school prayer issue has already been addressed, in 
the Wallace v. Jaf&ee decision, the Court inplied that the neutral 
mcraent of silence durir; vMch students can pray according to the 
dictates of their faiths and consciences - a practice enacted in 24 
states - "should pass the Establishnent Clause scrutiny because they do 
not favor the child vto chooses to pray during a racment of silence over 
the child vto chooses to meditate or reflect. ** 

Moreover, in yet another development in student religious 
activities, the 98th Congress passed and the President signed the Equal 
Access Act vMch sought to respect both the Establishrent Clause and the 
Free Exercise and Free Speech Clauses of the First Amendment, and allows 
seoondazy «>chool students to carry out activities, including religious 
activities, on school property, so long as they are student-initiated, 
not related to the sc^nol curriculisn, and school authorities have no 
connectlan with them. PEOPLE FOR had strong reservations about the 
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ajual Access bill and the original versio, in Congxessic^al 

t«tl«c«y. *ile the proposal was considerably modified before it was 
enacted into law. we did not believe this to ho a legislative ra«dy 
that v«s necessary. Hc^^, the Equal Access U., coupled . .u<^ the 
Sopre* court's decision „n the neutral n»ent of silence, would appear 
to pro^de note than adec,.ate protection of the nature which school 
prayer "proponents advocate. 

Before considering additional school praj^r prcp>sals, such as 
tho-e before the connittee, it wauld seen only reasonable for school 
pwysr proponents to all», the states the opportunity to react to the 
Vfallace V. Jafft ge decision »*Uoh seer« to accorrcdate and fosters a 
neutral nonent of silence, and to observe the l^c^ of the £^l Access 
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The proposed school praj^r amendments provide a sii-plistic solution 
to today's o^lex problem. n» task of sustaining America's religious 
spirit is deeply individual a«J essentially private. It cannot be 
nurtured by governnent edict, govenrent preparation of prayers, or by 
90V«™ent intervention in the religious lives of children. This is 
what the writers of the First Anend«nt to the Constitution so wisely 
leoognized so many years ago. 

First Anendnent to the Constitution directs that -Congress 
Shall mate no law respecting an establish«,t of religic« or prohibiting 
the free exercise thereof.- -ffiis language represents the delicate 
balance that is popularly known as the separation of church and state. 

constitution exists both to protect the right to prayer, and to 
protect those who do not Wish to engage in prayer. Scre forces ^ch 
support the proposed constitutional school prayer an«nA«nts wish to 
take us back to the day when one r«rson's religion would be :^sed on 
another. ». nust never forget that our First An^ndnent guarantees yere 
Pr^ptad by the religic«s persecution experienced by our forebears. 

■me dangers of tanpering with the First Amendient and the 
prrtections it provides to all Anericans are also illustrated in another 
legislati,^ proposal, S.47, the Voluntary School Prayer Act of 1985, a 
bill to strip the supreme Court of jurisdiction over cases involvii^ 
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school prayer, Bible reading and religious meetings in public schools, 
an effort which would fundamentally alter the guarantees of individual 
rights and liberties contained in the Constitution and the Bill of 
Rights. 

If enacted, court-stripping L jislation will provide a radical 
challenge to the federal courts' historic role. Unlike the 2/3 vote of 
Congress required for a u^'stitutional anwidment and ratification by 3/4 
of the states, court stripping could be accoTf^lished by a siirple 
oongzessional rajo^pity and presidential approval. Hiis process would 
allow a bare majority to atten|3t to rewrite the Constitution. 

Court -stripping legislation is also troubling because it shows a 
lack of respect for our govemnent characterized by its separation of 
powers and system of checks and balances. Further, it reflects an 
oninous trend in the U.S. Congress - that of introducing a bill viienever 
one disagrees with a federal court decision. 

In the Wallace v. Jaffree decision, the Supreme Court attempted to 
fashion a reasonable rule of goverrment neutrality in matters of 
religion. Unfortunately, supporters of both the court-stripping 
approach and constitutional amendments relating to school prayers do not 
want goverment to be neutral. Theirs is a dangerous position. 

It is also a dangerous notion that the federal courts have no 
jurisdiction o\'er First Amendnent matters because the Bill of Rights 
does not apply to the states. Wallace v. Jaffree was especially 
significant in that it reaffirmed a fundamental constitutional 
principle. The Bill of Rights applies to state and local govemnent, as 
well as to the federal govemnent. The state cannot remove the burdens 
UTfxDsed by the Constitution. 

It Wallace v. Jaffree , Federal District Court Judge Brevard Hand 
held that the Constitution's Establishment Clause "does not prohibit the 
state frcm establishing a religion." According to this extreme viev 
"the states were free to establish one Christian religion over another 
in the exercise of the prerogative to control the establishtent of 
religions." The Eleventh circuit reversed Judge Hand and rejected the 
"historical aurgiments" that had been advanced by New Right judicial 
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reformer, Jarnes McClellan of the Ctenter for Judicial Studies, in his 
testimony before Judge Hand. As Supreme Court Justice Stevens wrote in 
the ita^ority opinion comenting on the District Court's "remarkable 
conclusion" that the Federal Constitution lJt^X)ses no obstacle to 
Alabama's establishment of a state religion: '*...it is aK>ropriate to 
recall how fumly embedded in our constitutional ;)urisprudence is the 
proposition that the several States have no greater pcwer to restrain 
the individual freedoms protected by the First Amendment than does the 
Congress of the United States." 

We at PEOPLE FOR hope that this coimittee will take no action to 
dilute the First Amendment, so hard woi. by our founders, so protective 
of our sacred rights and so much more important to the welfare of our 
children and of their children's children than government-sponsored 
prayers, silent or vocal, in school could ever be. 

Religious instruction ot children is the responsibility of parents 
and their churches and s>nagogues. It is neither the responsibilitv , 
nor the constitutional right of government, or the public schools. 
Protecting the rights of American citizens is the solemn responsibility 
of the courts and Congress. 

People For The American Way urges this conrattee to stand by the 
Constitution, undiluted and unchanged, and, thus, to protect the rights 
of the American people. 
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STATEMENT 
OF 

NATHAN Z. OFRSHOWITZ 

At A .^earing on S.J. Res. 2 and S.J. Res, 3 

on behalf of the 

NATIONAL COMMITTEE FOR 
PUBLIC EDUCATION AND RELIGIOUS LIBERTY 

On behalf of National PEARL we welcome this opportunity 
to testify concerning S.J. Res. 2 and 3, proposed constitutional 
amendments to permit "group silent prayer* and "group prayer" in 
public schools and other public buildings. We urge you to reject 
this *?.jendment. 

The Committee on Public Education and Religious Liberty 
(PWRL) IS an umbrella organization of organizations, all of 
which believe in the importance of public education and the need 
to keep public schools free of sectarianism.! 

S.J. Res. 2 and 3 would both amend the United States 

Constitution. S.J. Res. 2 would add the following language: 

"Nothing in this Constitution shall 
be construed to prohibit individual 
or group silent prayer or reflection 
in public schools. Neither the 
United States nor any State shall 
require any person to participate in 
such prayer or reflection, nor shall 
they encourage any particular form 
of prayer or reflection." 



PEARL includes* American Association of School Administrators; 
American Civil Liberties Union; American Civil Liberties Union of 
the National Capital Area; American Ethical Union; American 
Federation of Teachers; American Humanist Association; American 
Jewish Congress; Americans for Religious Liberty; Americans 
United for Separation of Church and State; Anti-Def ammation 
League of B'nai B'rith; Baptist Joint Committee on Public 
Affairs? Board of Church and Society of the United Methodist 
Church; Central Conference of American Rabbis; Connecticut Civil 
Liberties Union; MCPFARL - Monroe County, New York PEARL; 
Michigan Council About Parochiaid; Minnesota Civil Liberties 
Union? Missouri Baptist Christian Life Commission; Missouri 
PEARL; Nassau-Suffolk PEARL; National Association of Catholic 
Laityj National council of Jewish women; National Education 
Association; National Service Conference of the American Ethical 
Union? New York PEARL; New York State United Teachers; Ohio 
Association for Public Education and Religious Liberty; Preserve 
Our Public Schools; Public Funos for Public Schools of New 
Jersey; Union of American Hebrew Congregations; Unitarian 
Universalist Association. 
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S.J. Res. 3 would add the following language: 

"Nothing in this Constitution shall 
be construed to prohibit individual 
or group prayer in public schools or 
other public institutions. No 
person shall be required by the 
United States or by any State to 
participate in prayer. Neither the 
United States nor any State shall 
compose the words of any prayer to 
be said in public schools." 

The organizations joining in this statement urge rejection of 

these p jposals. 



We regard the principle of religious liberty and 

separation of church and state as fundamental to American 

society. As Justice Stevens wrote in his majority opinion in 

Wallace v. Jaffree , U.S. (June 4, 1985): 

"Just as the right to speak and - ght to 
refrain from speaking are complimentary 
components of a broader concept of individual 
freedom of mind, so also tie individual's 
freedom to choose his own :reed is the 
counterpart of his right tJ refrain from 
accepting the creed estab)ished by the 
majority. At one tj.-ne it was thought that 
this right merely proscribed the preference of 
one Christian sect over another, but would not 
require equal respect for the conscience of 
the infidel, the atheist, or the adherent of a 
non-Christian faith such as Mohammedism or 
Judaism, Bjt when the underlying principle 
has been examined in the crucible of 
litigation, the Court has unambiguously 
concluded that the individual freedom of 
conscience protected by the First Amendment 
embraces the right to select any religious 
faith or none at all. Th)3 conclusion derives 
support not only from tl e interest in 
respecting the individucl's freedom of 
conscience, but also from the conviction that 
religious beliefs worthy of respect are the 
product of free and voluntary choice by the 
faithful, and from recognition of the fact 
that the political interest in forestalling 
intolerance extends beyond intolerance among 
Christian sects — or even intolerance among 
"religions" — to encompass intolerance of the 
disbeliever and the uncertain. As Justice 
Jackson eloquently stated in Board of 
Education v. Barnett e. 319 U.S. 624, 642 
(1943): 



"If there is any fixed star in our 
constitutional constellation, it is 
that no official, high or petty, can 
prescribe what shall be orthodox in 
politics, nationalism, religion, or 
other matters of opinion or force 
citizens to confess by word or act 
their faith therein," 

The State of .Alabama, no less than the Congress of the United 

States must respect that basic truth. 



ERIC 



125 



We believe that any departure from that principle, 
embodied in the First Amendment, but which is far more than a 
mere legal rule, jeopardizes the political and religious freedom 
of which America is justly proud. We believe further that the 
American public school system, free and non-sectarian, is one of 
the most precious products of American democracy a.id a unique 
contribution to modern civilization, and feel ourselves impelled 
to express opposition whenever attempts are made to compromise 
Its integrity. 

Our opposition to the proposed amendment is based 
fundamentally on a deep commitment to religious values and to the 
principle that such values must be espoused freely as an act of 
individual conscience. To people of all faiths, the purpose of 
prayer is spiritual communion with God, The home, church and 
synagogue are the proper, time-hono''ed places which provide the 
appropriate setting for communion with God. There, religious 
yearning and the needs of the soul can find satisfaction. 
Mechanical recitation of prayers in public schools degrades these 
true religious experiences. It is harmful to the cultivation of 
the religious spirit. 

Supporters of these Amendments oft?n erroneously 
complain that the Supreme Court's decisions have banned prayer 
from the public schools and thus deny students who wish to pray 
freedom of religion. According to a recent Gallup Poll, the 
single largest reason why Americans support amending the 
Constitution is because "people should have the opportunity to 
pray when they wish to," The perception that prayer is forbidden 
in the public schools is a distortion of applicable 
constitutional principles and what the Supreme Court — an^ the 
lower courts — have held. 

As noted by Justice O'Connor in the beginning of her 
concurring opinion in Wallace v. Jaffree, supra; "Nothing in the 
United States Constitution as interpreted by this Court or in the 
laws of the State of Alabama prohibits public school students 
from voluntarily praying at any tune before, durinq or after the 
school day." 
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All that IS prohibited by the Constitution is 
officially sanctioned prayer. Purely private prayer, such as 
saying grace or the like, has always been perinitted. We believe 
that, unless disruptive of school routine, such prayer is 
constitutionally protected. We are unaware of any instance in 
which school officials have attempted to prohibit such purely 
private prayer. 

The Supreme Court decision in Wallace v. Jaffree 
reiterated the difference between legislation which injects 
prayer into the public schools and legislation which merely 
protects every student's "right to engage in voluntary prayer 
during an appropriate moment of silence during the school day." 
The difference between the two is not only of constitutional 
dimension but the principle underlying the constitutional mandate 
IS sound. 

Oliver Wendell Holmes once observed, "(wle live b 
symbols, and what shall be symbolized by any image of sight 
depends upon the mind of him who sees it." Collected Papers. 270 
(1920) . 

Tne S.J. Res. 2 is directed toward children in public 
schools. The public schoolroom is the fi.st opportunity most 
citizens have to experience the power of government. Because of 
our compulsory attendance laws, the public s hool building has 
become a symbol of government authority, and the teacher has 
become the embodiment of that authority. The typical school day 
IS carefully structured and controlled. Student activities are 
closely supervised, and inappropriate conduct is subject to 
punishment. The implication for students is obvious: prayer is 
permitted to take place during the organized school day and 
enjoys the approval and support of the school administration. 
Those who do not follow the practice are, to quote Justice 
O'Connor, "outsiders, not full members of the political 
community." Lynch v. Donnelly, 465 U.S. (19 ). 

The BUI Of Rights was added to the Constitution, in 
the now classic words of Justice Jackson: 
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to Withdraw certain subjects from 
the vicissitudes of political 
controversy, to place them beyond 
the reach of majorities and 
officials and to establish them as 
legal principles to be applied by 
the courts. One's right to ... 
freedom of worship ... and other 
fundamental rights may not be 
submitted to vote? they depend on 
the outcoffie of no elections. 

West Virginia Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943). 

Many of the Founders believed that a bill of rights was 

unnecessary because the rights protected by those amendments were 

natural rights, not subject to defeasance by government. That 

view fortunately did n,ot prevail, and restrictions on the powers 

of majorities were written into our fundamental law. 

The Bill of Rights, then, is a self-imposed limit on 
the power of majorities. Proponents of these amendments seem 
unwilling to acknowledge that there ought to be restrictions — 
even self imposed ones — on the rights of majorities to do as 
they please in the public schools. They seem to be saying "these 
are our schools. Since we are the majority, and this is a 
democracy we will do what we wish in those schools, although you 
may excuse yourself if you wish." 

Surely, there can be tyrannies of a minority. And 
surely in a democracy minorities must ordinarily bow to the will 
of the majority. But until now we as a society have accepted the 
notion that amongst those areas where the minority need not 
submit to the rule of the majority is the non-establishment of 
religion. No compelling need has, or can, be shown to justify a 
change m that wise and beneficent policy which has served this 
country so well. 

Religion does not need, and should not have, the 
sponsorship or support of government. More broadly, we insist 
that religiou-^ practice should never be made a matter of majority 
decision. The faith of Americans has been kept strong through 
the home and the church and synagogue. It will continue to be 
strong if it is kept free from government intermeddling. 
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Statement of Robert L. .Iaddox. Executive Director 
OF Americans United for Separation of Church 
AND State 

Mr. Chairman and Members of the Conunittee: 

*o«ri^rnrS:ijla''?^rL^ar^t?^r;f C^urcf :n%"^^a%r"L^°^ °^ 

res':?va^?i:n^^/^^r°^?.--r^!^^£-l^"-^ ^^""^ 
provisions of the Fir^t^^e^"^ ^t'^^rth^clnsti^u'tnon! 

conservltive !nd T^^^'^^^ip „e represent individuals of 

number of members who%re not connected if thrM-" • '"''•'^'"'^"^ 
way. What unites us in this divers?tv ic ''^^'^lon in any 
religious freedom. diversity is our concern for 

power''lf"pr:yf?!""LtTara"la''r;?ed"/'r = '"^' ' '-^-^ - the 
congress to establish a proscr™ld time f^*"' ^^^^""^ 
school during the school dav M^ n ?- 5°! ^"^^^ ^" P""^': 
suspicious of any alvefnm^nr,- Baptist heritage makes me very 

attempt by gov:rLlnt tS p^omot^e'rlH" "'°„^"' 

has shown time and time aqain thJ ^"^ "^^^ "^^tory 

business o. pro.ot.n. re^^o.^i^^^^^^^ 

Americans United opposes S. J. Res. 2, which states: 

Nothing in this Constitution shall be 
construed to prohibit individual or 
group silent prayer or reflection in 
public schools. Neither the United 
States nor any State shall requiio any 
person to participate in sMch prayer or 
reflection, nor shall they encourage 

re^l^^t'^on?''' '"'^'^ P"^- 

We oppose the amendment for many reasons. 

schoo^trUt'asfdeTgufirrime'to'h ':°-titut iona 1 now for a 
students a time to colle^t\hiTr " t^^ " ^o order, give 

anything the^choose? I^put Sch ac?5vi:i^"^'/%'i"'='' °^ ^° 
States Constitution as an frn»n^™ \ ^ '"to the United 

question the r^armotfvaJir-be'^In-d Z^t^^^l^^'''^ - 

mentio^r?'; word'pr'aMrgivef the'^""''''"' ' ^■"^"'^-"t 
kind Of reUgW observance! ^PP^"-"<=« °f promoting some 

e„cou?:^e°?2nS:r^%n'S'Lh'oli 'o^^ic^^'L^t'T?"^?^ """^-^ 

an aMndment and in«tltn^»^-1 ? • take license with such 

Silence or re^jfcUon '^y'^^'r^uir""''*" ""''"^ 
through such extraorSlnary ef forts ^o P'^°P°"«"" want to go 
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exercises in public schools. In many areas of the country r 
religious groups will no doubt interpret the passage of this 
amendment to mean they can proselytize on school grounds. 

Americans United supports and applauds the Supreme Court's 
recent decision in Wallace v. Jaffree , opposing an Alabama 
statute 16-1-20.1, "which authorized a period of silence • f or 
meditation or voluntary prayer. *"1 

We do not believe that any amendment or statute that 
proposes silent prayer could have a secular purpose, which is the 
test the Court applied in the Jaffree case. It is clear to us 
that S. J. Res. 2 is not being considered for the utilitarian 
purpose of establishing the right of schools to have a moment of 
silence during which, incidentally, students may pray, reflect, 
or do anything else they choose — quietly. 

Third, it is quite obvious to us that S. J. Res. 2 is 
creating silent prayer or reflection sessions — time set aside 
for expressly religious purposes. This the Court said was 
unconstitutional and this amendment, we believe, would be the 
start of further attempts to subvert the First Amendment 
guarantees of religious freedom. 

Justice Stevens wrote in the opinion for the majority on the 
Court in regard to the Alabama statute 16-1-20.1, but which 
applies equally to S. J. Res. 2: 

The legislative intent to return prayer 
to the public schools is, of course, 
quite different from merely protecting 
every student's right to engage in vo' 
untary prayer during an appropriate m' ;nt 
of silence during the school day. 2 



The purpose of S. J. Res. 2, we believe, is to return prayer 
to the public schools by encouraging school officials and 
teachers to extend religious exercises beyond merely silent 
prayer. 

Supreme Court Justice Sandra Day O'Connor stated quite 
correctly that: 

The task for the Court is to sort out 
those statutes and government practices 
whose purpose and effect go against the 
grain of religious liberty protected by 
the First Amendment. 

The endorsement test does not preclude 
government from acknowledging religion or 
from taking religion into account in 
making law and policy. It does preclude 
government from conveying or attempting 
to convey a message that religion or a 
particular religious belief is favored 
or preferred. Such an endorsement 
infringes the religious liberty of the 
nonadherent. ... 3 



S. J. Res. 2 would convey the message that religious 
exercises are appropriate and that silent prayer is the first 
step. 
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the t«m ^'iJi'.P""*"'.*'^" 'his amendment is the vagueness of 
conceo^of ii??! P"yer." Many adults do not understand the 
In llct if?^ f"^^"^ or practice it, let alone chill^en. 

-Iifn^?' religions prohibit the practice of praying 

silently. Prayer for one child may involve bowing his he/,d 
kneeling, crossing himself, or eveS facing t^^ East 'toward ' 

others prayer means meditation. One dictionary defined 
the word meditation as a "devotional exercise of con^^plfuon?^ 

Meditation has the same intent as praver. It has relioin,,., 
oracMoei""' 'H'' construed to inc^^le reUg^ous 

Hinduism ' ?hiS "/""^""''^"tal Meditation (TH).%n offshoot of 
ninauism. This was a concern raised by TV evanaelist Pa^ 
Robertson in 1984. during the height of ?^e deSfte " the Senate 
on the school prayer amendment. S. J. Res. 73^ ""^ senate 

the u^o^ ™%rju'^b^.nchoii"^? [III ^iri 

Ici;ii°^u^?t;ul'S!'^^^°"' in=°rP°"ied'?^t^™pu^?i'c 

is one"^^r''i^/*"'- addressed by this Committee 

is one that might arxse for teachers if they are asked 

orob'li: T P"^" HOW do we resolve the 

problem for the teacher who does not feel comfortable in that 

oepa/^^^^^TL^i^- ---- ^"^^^i^'^r:^^^ 

Silent prayer- in the public schools? will it be forced to 
act as nediator if ronfliri-e ^ . lorcea to 

■ucuiauuf XL conincts arise from these activities? 

And what is probably the most significant asoect of i-his 
nearly unanimoS"^ ' °PP°8xtxon to silent prayer has been 

collection of editorials is attached to our testimony. 
schoorp°r"!5er'1ssu:^^:r^g^M;i^°Is£Sl°£?^ "l^l^o 

s;n'-str^ ThurmonI! proposed by 

That amendment states: 

Nothing in this Constitution shall be ccnstrued to 

II nit"" r'^f ^ ""^ y'^°"P P'^ayer in public schools 
or other public institutions. No person shall be 

partlctLt^ """'^^^ ^''^^^ bfany Sta?e t^ 
anv sL?e ^ '^"e United States nor 

«L ^"'"P?" the words of any prayer to be 

said in public schools. oe 
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By reintroducing this amendment! Ccn. Thurmond has once 
again opened a 23 year-old controversy that began with the 1962 
Supreme Court decision Enqel v, Vitale , 370 U.S. 421 (1962). In 
that caser the Supreme Court ruled that it was unconstitutional 
for the New York Board of Regents to compose and prescribe a 
prayer which children in New York public schools were forced to 
recite every morning. 

In the following year the Court said in the cases of 
Abinflton School District v. Schempp and Murray v. Curlett 374 
U.S. 203 (1963) that a state may not require the Bible and the 
Lord's Prayer to be recited in public schools as part of the 
daily devotional exercise. 

Justice O'Connor said in the Jaf free decision the simple 
fact that: 

Nothing in the United Sates Constitution as 
interpreted by this Court or in the laws of the 
laws of the State of Alabama prohibits public school 
students from voluntarily praying at any time 
before, during, or after the school day. 4 

This no government agency, court, school board, or any 
public official could ever do. What the Court insured is 
that there be "true" voluntary prayer in public schools. 

The question asked most frequently by proponents is, "What 
is wrong with a little school prayer?" It does not hurt anyone 
and It might help some children. 

For children who are part of a religious majority, such a 
law would probably not harm them much for the short term. But 
for those in the religious minority, such a practice could be 
devastating. While a Baptist child might feel very comfortable 
saying prayers in a public school in Tennessee or North Carolina, 
he might feel very out of place and discriminated against in some 
New York City schools where he might be asked to recite a Jewish 
prayer, or in Massachusetts where he could be asked to recite a 
Catholic prayer, or in California, where he could be asked to 
chant as Hare Krishnas do in their worship. 

The Encyclopedia of American Religions has listed more than 
2,000 religions in the United States today. Who is to decide 
what prayers will be said in school? It would be an 
administrative nightmare for school board members to have to make 
the choice. 

One of the primary reasons we oppose compulsory school 
prayer legislation is that children, by law, must attend school. 
They have no choice, therefore, to decide whether they want to be 
present fur school prayer activities if they attend public 
schools r There is nothing voluntary about a school dc>y routine. 
Any child forced to say a prayer at school would soon recognize 
that it was not a voluntary activity. 

Some argue that children could absent themselves from the 
classroom during the prayer sessions if they did not want to 
participate. But this is one of the worst kinds of 
discrimination. It would be a truly unusual child who could 
withstand the disapprobation of his peers and teachers to excuse 
himself from prayer activities. 

Others have contended that as long as the teacher does not 
lead the prayer session, or the prayer is not written out for the 
students or prescribed, then such activities are constitutional. 
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Whether the prayer is written or not, whether a teacher 
i^!^!^! J''*?®^ session or a student is chosen for that task, 
coercion of students to participate still exists. Peer pressure 
to conform and join in is still felt. And the activttleS wouW 
have the appearance of government sponsorship. 

nnr?rf''*^'°?^''^^^ * ^^^^ personal experience 

and one that should not be trivialized or used as a disciplinary 
action, such as quieting a classroom or creating a serious tone. 

officiii^M^2 ''T ^^^y to P^^y- They do not need an 

?Kf 1 w^^"® set aside by the state for that purpose. And if 

unfair for a teacher to be forced to lead a prayer or reliqious 
mia't^ Iv she may not believe.^ While ^he teacher 

«?nH^n^^^?"'f participating in the activity by allowing a 

student to lead a prayer, this could be disruptive and divisive 
in a classroom where rival religious groups may vie for 
leadership and control. The best solution and the only one is to 
leave religion out of the classroom entirely as a devotional 
exercise. ucvw«-Awiiax 

w;,f^r^*L!i! eventually see in the ctassroom would be 

^ frl. bureaucratized form of prayer that 

would be meaningless and routine to sincerely religious 
praye?!^' "° resemblance to genuine "voluntary • 

Contrary to a well-orchestrated campaign of misinformation. 

religion have not been banned from^ubUc' 
schools. The following list includes some activities upheld by 
our courts or national laws: uj^nexu oy 

1. Schools may use the Bible or other religious books as 
resources in teaching about religion. 

2. Schools may offer an elective course in the Bible as 
literature and history. 

3. Schools may offer objective instruction in comparative 
religion. 

^' DecjSrItIon^f'r/° V^"^ documents as the 

Declaration of Independence which contain references to 

participation is voluntary. permissible if 

sc-ooJ^r^^Lel."'^""'' '""^ instruction off 



9. 



133 



10* students may pray voluntarily and silently any time they 
wish* 

11* Students may also initiate religious activities on an 
equal basis with other non-religious student groups, as 
long as such meetings are totally student initiated, 
student sponsored, no school sponsorship or 
participation by teachers, and as long as meetingr are 
held before the school day starts or after the school 
day ends, as long as long as there is no participation 
on a regular basis by outside groups or individuals, and 
as long as no school funds are used for these activities 
with the exception of a minimal amount needed for 
heating and lighting. 

Government has no business involving itself in the religious 
affairs of children or anyone* Government's role toward religion 
has been and should continue to be one of neutrality. It 
should neit^"". oppose religion, nor support it over others or 
favor nonreMgion* 

The challenge of education today is to teach our children 
secular subjects and prepare them for productive adult years. 
One of the challenges, indeed one of the privileges of parents, 
is to educate their children in the religious philosophy they 
choose, not that chosen by the government. 

Government should leave the teaching of theology and the 
practice of it to theologians and parents* This basic precept of 
our Constitution is a revolutionary concept in the history of 
world governments, and is our proudest contribution to 
civilisation* It is what has set this nation apart from any 
other in the world. 

He ask the Judiciary Committee to oppose S. J. Res. 2, 
8* J* Res* 3, and any other amendment or bill that might come 
before it for consideration. 



1 

Wallace v* Jaffree , U.S. , 53 U.S* L.W. 4665 (June 4, 1985) 

Affirmed. 

2 

Id * at 1 (Stevens, J. concurring) 

3 

Id . at 20 (Stevens, J. concurring) 

4 

ID . at 1 (O'Connor, J. concurring) 



Footnotes 
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EDITORIALS 



Cracks in the Vail of separation' 



Ullimately, Uc tuestloo of school prayer 
revolvtt around the bsuc or restraint Fonda- 
mentalisu who leek to violate the leparatlon of 
church and tutc (that b. mort than It is already 
violated) clearly mH to be restrained. Their 
acenda would not just csUhlish God ln.the<lass- 
room InevluUy. H wwiM lead to the csUblishment 
of rcli(ioii-lQ the<Ussroom. 

Yet the def rtt to which the coorU and the lov- 
cmment ahovM follow Thomas Jefferson^ advo- 
7 f ^ separalloo- also raises issues of 
restraint. Does that Star provide for accommo- 
dations^ Should the courb restrain the nation's 
resurccnt relifiosity? Docs the Omstitutlon-s Free 
Exercise clause restrain tts Establishment clause? 
Perhaps H is the other way around 

Tlie court didnl tH that far in Vanace vs Jaf. 
free, in which a majority ruled afalnst an Alabama 
law permittinf a dally one-minute period for 
silent meditation or prayer"* In public schools The 
court said that because the lefislalion's motive was 
rellfious In nature (a sponsor viid the hi*: was 
dcsifned to bring pra>er tack lm> the f Aool) It 
failed to show **secular^e|islative ou'/»e." the 
first of three prongs known as the Umon test. 

Under that precedent, the court Indicates that It 
rinoi ' merit In the Imposition of v,hn amounts to 
tradttionjl praycr tlme Yet It indicates also that It 
will look favorably oo related Initiatives in other 
stiles that simply provide for one minute periods 
of quict-lo be used for meditation or daydrcamini 
or prayer as the student chooses 



The ruling is a marginal success for Khool* 
P[*y*[ opponenb It restrains religious acUvity la 
the achooU, as It should Vet It also accommodates 
a desire to make public Mhoots a venue for spir> 
Itual faith As a compromise. It is oot a bad one 
even though the fine lines being drawn by the' 
Supreme Court In matters such as thb threaten lo 
violate the third pror« of the lemon test, which 
cautions against *eicesslve government enUngte* 
mcnts with religion** 

And stiii. It avoids the question of whether rcti* 
gion b something to be Incorporated -in any form 
-Into the daily regimen of public schoob Giveo 
inai religious conviction b orivatc. there b no 
reason why Its maintenance should be public Inas. 
njuch as prayer (or mediUtion or daydreamliw) 
also b private there b no reason why the schoob 
should set aside time for such activity. Children 
should not -children can not-be restralocd from 
praying at any (imt theywbh 

Children should. * ever, be restrained from 
thinking that their faAh b sanctioned by govern* 
ment Stnicturing a time of repose (b that possible 
to do In a room containing 30 l-year<o1dsf) b not 
going to fool any child for long It will be seen for 
what It b. a specific effort by the schoob to indulge 
spiritual faith To grade schoolers already sensitive 
to peer pressures and the insinuated preferences of 
authority figures, that amounb (o establishment. 
Father than the niceties of compromise and accom- 
modation, It is that constitutional violation that 
requires restraint 
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Looking Behind a Silent Moment in the Classr 



la KiikiDg down Akbaaa'* nomi&t^* 
mlMom Uw thii wttk, tht U5. SuprsnM 
Comt tpolM fimfully tad uDambiguouAly. 
By a M voU. thi juitioM mad* piainar than 
avar tba eouitf a potttioa that pioniotiDg rail- 
gioD in public achoaU vialatas tha oonititu- 
tiaaal atparatian af ehuxth and aUti« 

Alabama lagulatara had mada no Moat 
af thiir purpoM in anaetiag tha I9dl law: It 
waft an atSftapt to bring raligiaa into tha 
claftftiaan. By ponnitting tha achool day to 
bigin %yith iilant namantft for "maditatioa 
or valuntaiy prayor * tha suto intaadad to 
charadariao prayar aa a iavoiad praetiaa. 

thalfa abviaualy not rrnt**^^'*^ with tha 
prinopla that govammant muat puraua a 



couiaa of complaU nautrality toward rali- 
gion. Aa Aaaodata Juatiea John Paul Sta- 
vana wioU for tha majority, fiaadom ofcon- 
adanoa antaila tha hght to aalact aay rali* 
gioua faith or nana at all 

But Stavana and othar juatioaa» in aapa- 
xata ooneuRing and diiatntinf opiniona, in* 
dieatad that thay might uphold momanta of 
ailanoa in fiituxa caaaa aa long aa atata lagia* 
laturaa didn't intand to anoouraga aehool 
prayar. Naw York and 24 othar autaa hava 
momant-of-ailanoa aututaa. Fadaral opurta 
hava atiuek tham down in Now Jara^. Tan* 
naaaaa Naw Maiioo. 

JuatioaLawiaF PowallJr. wrotathatha 
would hava uphald tha Alabama aututa if it 



i^ ^fififiaH any *daar aaeula^ ^urpoaa.* Jua» 
tioa Sandra Day O'Connor haUi that ailanoa, 
unlika prayar or Biblaraading,waan*tnaoaa' 
aarily aaaodatad with a rali^^oua aiardaa; 
aba fbund it ^difficult to diaoam a aarioua 
throat to laUgioua libar^ £rom a roomful of 
ailant» thoughtful ichaokhildraas* 

U'a not at all daar what 'elaar aacular 
purpoaa* ia aarvad whan a aUU maadataa a 
mamant of ailanca for ita achoolchildrau 
Taachara don't naad lagialatian to call fbr or- 
dar or to gat thair pupU^ attantioa. For that 
i^^ttar. ehildran don't naad lawa to ipand a 
quiat momant individually aaying a prayar 
or juat thinking thinga ovar. Thatfa naithar 
tha auta'a buainaaa nor tha achool'a. 



I > • •< • V 

.< ^ <k » 



ERIC 



Chicago Sun-Times 



June 6r 1985 



'Wall of separation' 



DetpiU akm In rtct nt yt an t)iat the \)S 
Suprrinr Court wai relaiinc Ht tucu on 
■bioluU icparaUon of church and aUU, the 
court In on Abhama schoot prayrr cose hat 
rcafnrmcd the Uadilional approach. It Invali- 
daUd a aUU b«r that provided a dally one* 
minuU period of anence In the achoolt for 
meditation or prayer. 

In disposing of thii case, the court charted 
a courw throiyh pcrHous depths and bnded 
on the aide of caution. Three Justicet Jiled 
vicorous diuenta. 

^J*J"J"' ^ empha$iied that the court 
^didni ban prayer .m the schools as such, at 
manv aecubriib would «ant it to. It did ban 
Iegis1ati>'e destcnation of prayer as an option 
for how the minute of silence could be used. 
The Abbama sUtuU ftpeciHcally mentions 

volunUry prayer" at one option. 

A aii-memUr court majority aaid this 
rendered the statute unconstitutional. »hib 
aimilar sUtutes In other aUtes that omit any 
reference to prayer might be constitutional. 
(An lilinoU statute contains the same t>pe of 
wording as the Abbama bw and presumably 
was invalidated by the decision.) 

Chief Justice Warren Burger, dissenting, 
attacked this line of reasoning. **To suggest 
that a moment-of silence statute that In* 
dudes the word 'prayer' endorses religion, 
while one that simply provided for a moment 
of silence does not^TQAnifests not neutrality 
but hostility toward religion." 

Justice Sandra O'Connor's concurring 
opinion touched on this point She i^rote. 
^Alabama has Intentionally crossed the line 
bctHeen creating a ouiet moment during 
uhich tho^e so Inclined may pray, and afflr- 
matively endorsing the particular religious 
practice of pra>er.'' 

An of this no doubt Impresses the |>ubric 
Si I^danlic hair splillir.g Surve>-s ihow the 
public overuhelminglv In favor of prayer In 
the classroom, and the Rev. Jeiry PaUell 



the Moral Majority evangelist, mas correct in * 
saying the blest court ruling ignored public 
opinion. 

HwTver. that is what the court b aup. 
po*ed io do in deciding any case^tfnore 
poWic opmion o«rf opp/y fhr ittt of cooifj. 
lufionorir> utthout ffgord to popuhr ooi- 
fioai. 

It stands to reason that aometi^iet the 
court will come on the side of public opinion 
and sometimes against It. but never 6rcou«c 
of it. 

A dissent b>- Justice William H. Rehnqubt 
deser\es special notice because of iu aUr* 
tliM departure from tradition Rehnquist 
jsid the concept of a wall of aeparation 
between church and siaU "has proven all but 
useless as a guide to sound constitutional 
aitjudication. ft should be franVly and eipli* 
Cit> abandoned." 

That is radicalism, not conser>'atisni. 

It suVes a Urritor> most of the public 
would prefer not traveling. 

The walLof separation concept has worbed 
well for two centuries Recent Supreme 
^"rtoP'n'^n*. »uch as one last year that 
uplicid the constitutionality of a municipally 
owned nativity scene, demonstrate the elas- 
ticity of that concept. 

As times and mores chlnge. the concept 
can be re iniopreud.' within limiu. to ac« 
commodate new conditions. Thai does not 
mean the concept should be dumped. As ita 
^o'*. I* '•mains a sound principle, one U) 
which Americans stronely adhere. 

The problem arises whenever fanatic secu* 
arisU try to infuse the concept with more 
(hart whats thrre. Those who Insist the 
words pra>er and Cod should never be men- 
tioned in a public school. an>1ime. an^-where 
under *ny conditions, are tcaloU who endan* 
ger the concept far more than do those who 
support a moment of silence, or even volun* 
tary prayer. 
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USA TODAY June 7, 1985 

OPINION 

^ The Debattt 
SCHOOL PRAYER 

SittMto. M vdoN torn MroM ff» USA. 



Advancing religion 
is not state's role 

MqH MOple to the USA wit their chDdftn to prty In 
•cbooli M cootravcnaf tas twtrM tround the Inie of 
Kbodl pniycr 7liic« ft IW2 Supreme Court nitlnr 

Ite court beM Oitt the Founding nthen, In wrtOni the 
Consfltuflon, drew ft ticnr Une between churdi ftnd fUte. 
nerefofe, no fcprcscnUttvc oTIhc Kftle — no pubUc oO* 
dni. M elected poUddan. no ichooneocbcr — con ctob 
thai line 10 dld£*e, force, or encourir Khod pmycr* 

So half the lUtes pnsed taws to mike prayer — neither 
dictated, forced, nor encourafed — posslbte to their 
achooli. They did H by provMIni for ft period — ft ntoment 
ft minute, or tonfer — of silent medltatloa 

Firents to those ftate$ can Instruct their children to pray 
tfenQy during that pertod, can hellp the youngsten memo- 
itze the prayer, or write It down for them. 

Other parents can tell their children to say other prayen, 
or to davdreaniK or to read, or Just do nolhlag 

Such bwi art not controversial, do not olTend reasonable 
people, and are constJhjUonal The Supreme Court tald so 
thb «eeh to etillilng down a dtfTerenl sort of taw that per- 
mitted ft dWerent sort of prayer to the Atabama tchook 

to Alabama, the legislature*! orUnal act provided for • 
period of sHenl meditation. Iben Inll82. It char\ged the taw 
to require a pertod of prayer. That taw. the court said, 
crossed toe Founding Fsthen* Bne. 

So modent'day crusaders who want every child to pray 
to schod have attacked court members as ungodly tiberek. 
This Sunday, pulpits win be ined with tocse crvsadersi who 
win preach that toe Founding Fatoers would be shocked by 
what toe court has done. They win pray for ft constitutional 
amendment to redraw toe Founding ratoeis* tine. 

These crusaders are grossly unfair. The Hbert ' * lustices 
who voted against toe Atabama taw Included Sandra Day 
(yConnor. U«ls Powell. John ^ut Stevens, and Harry 
BlKXmu^ an appointed by conservative presidents^ 

The Judges who participated In toe dccLMon Include toose 
whose belief to Cod and religious commitments are as 
strong as toe fervor of toe crusaders ^-ho condemn toent 

And toe ctatm by toese crusaders toat toey have some 
divine vision aboul what toe Founding Fatoers would say 
about modem retigfousattthidcs Is fUndantcntrtlst folders. 

We do know i^hat toe Founding Fatoers wtote tnio toe 
Bill of Rli^ts and why they wr<^e H Ihey had rebelled 
ai^lrst a nation whose cru^ders hud usrtd toe state to en- 
force relUous bellefe and to persecute non-belleveiS' 

So toe Founding Fatoers drew toe tine, and law-s toat al* 
lo« silent medttation are on the rIcM side of toat line The 
modem cni<«ders who would rtdrov^ the tine or tme lt 
art on toe urong side It Is a fine line, but as Justice O'Con* 
nor w role In her concurring opi nion this week "Our pilnd* 
fits of rrltflous 1IU i1> require that v^c drav^ IL" 

Amen. 
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BOSTON GLOBE, Boston, Massachusetts June 6, 1985 



Disentangling'church and state 

• Support jn of praver in ih» ivimi*. ^w^t. ... 



may ar^^ that Tuesday's Supreme Court dc- 
•clslor, against Alabama'. ' irJrflallonTvrt^ 

: 1. «?"*"*"«ton must be amended to per- 
• ' nit school prayer. *«cr 

w ^T",/'^^"'** apparently Iftnocuoul 
S.V.?'""*' ^ Massachuscils law - vl> 
..I?*!^.**'^ «**»rallon of ch.rch 
ilon oflhe entan^mcnls that have grown up 
Tr^nllJtC*.^*^'*^^"^--^«S 

:ihe\;^i|s'n^^trc ^:^X'^c.'!^'^^^^^ 

'?ni-^nA^.;*^,I* '^^r ^'n^J'cattt that thi stale 
Intended to characlertze pra>er as a favored 
practice Such an endorsement Is not consls- 
lent wllh tine established principle i hat the 
; govern ment must pu rsue a course of complete 
^ neutrality toward religion." * 
•J • That nrulrallly Is a cornerstone of Amcrt' 
can democracy and Is OoUtcd all loo often, cj- 



Peclally In the public schools. 

- New York City provides 253 nonpublic 
schools with the ieacfce« and equip JeK 
remedlal^ucatlon program.. 1i faction 5 
church^tate separation Is malntalnS by Z 
n^*"i? •y^^* from the classrinw 
used by the publicly paid teacheis. The 
preme Court will review this case. 

- During fiscal 1961. the last year for which 
figures are available. $G06 minion In fS 

By a qufrk IS that law. Title I funds can go 

Massachusetts school ofHclals should be- 

**'t'?H'"l"*"*'r fntanglcmcnU 
by making It clear that the stiiles 1980 law 
which mandates that teachers announce "a* 
period of silence ... for n»cdltatlon or prawr " 
flocs not nK<rt the constltutfonal test. * 
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SAN FRANCISCO CHRONICLE 

San Francisco, California June 6, 1985 



'The Coon 

School Prayer 

THE VS. SUPREME Court hat come to 
Ibe qulie reasonable — and authoritative ~ 
coDOUsloD that Alabama'a^teomefit-oUllenee** 
law k uncoDsUtutlonal because Its purpose was 
to foster rellglous'actlvlty In the classroom. 

The decision does not Invalidate such tewa' 
In other states that have no religious connec* 
lion. Indeed, the court atron^y suggested It 
would find many of these conitltutlonal In fu- 
ture cases. It merely reaffirms the court*a prop- 
er Insistence that "government must pursue a 
course of complete neutrality toward religion.** 

The legislative record shows the Alabama 
|aw*s Intent To return prayer to the public 
achools. And, as Associate Justice John Pant 
Stevens, author of the majority opinion In this • 
to S decision, VTOte: That ''Is quite different 
from merely protecting every atudent*s right to 
engage In voluntary prayer during an appropri* 
a^ moment of silence during the school day.** 

THE COURT, said Associate Justice San- 
dra I>ay 0*Connor In a separate but concurring 
opinion, merely held that Alabima 'lias Inten- 
tlooally crossed the line between creating a 
quiet moment during which those Inclined may 

Eray and affirmatively endorsing the partlcu- 
LI practice of prayer/* 

This may be a fine line, but It has been 
properly limned by the court. Evangelist Jernf 
raltPkell made the strident comment that ''it^ 
much like the So>1et Union ... the court Is out 
of focus,** Such a strange and baseless reaction 
from the tealous right would seem merely to 
confirm the Intelligence and solidity of this 
Coart*a finding. 
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ATykNTA CONSTITUTION, Atlanta, Georgia 



June 6, 1985 



Tom Teepem 



Wall of separation still stands. \ 



•lift to Ike Htioa fram Ik mMbtn- 

r> ^ ktbbtircs tad 

li«Wl M h Ike Undi cTSmn^ 
JJjwktt Cm rthcioa Burvive ikis fgr- 
Ikcr eitcUMi Iran tte yoliiical uIqm« 

TW MliiictoM. triaiMtf snd mc»- 
Ur. vke ^ kcM werkins uiu issue «s 

? •«» 3P«i to eipcct An coucw 




M cwiMsly. the grot rrliliois m- 
nnsiaum ikM swept wr counU> in Ike 
b« certwir M lo wi(ko«t .ny „U- 
!II?*2ii"2L2^* cJ»»roontt snd. even moi* nriousl; tf 
JM tkmk sbenl R. » yean .ner Ike SujKcme Court ftnt 

«» tcUi^y b M Me ib fclunt^m roib * 

"TIII^ « »e Ikil ca«se and err«ci kive been 
• Kf .mbW to Ikis nutter? CerUIiKy ikcy ire wSel? 

At lUke to Ike bsue'k blest outing was ,n Alabama b* 

a ntomem or dassroom silence dafly. mOi ihc ifficijiive In. 

i rtsna^*;^**''** «uM «e a L nJJJtSit 

ST^S^Ti^ ttL?*«\^*' prop«»,oB one of Houbtful pi 
MS lato on kabnce But. proponrnb ariunl. .t ttjst 

.1**.**^***.*^ orderlni overt reltgious eiercue. Uie 

v»«tt point way back In ]f and42 Ihst. well, sure cTiurch 
rtate leparalioo %pfilm lo public sdiooU. 



b« ... MbsllLM. Witt . 

•kJl** • nwmcnl here lo lool at tv«Mrf 

i 2, K basic c,^.lui<aS»^^ 

Jtpleof rtufcb,uies*pjfal,oo CuarantttJ vw»fHlLlrW 

' ¥2 Ts. J!?'?. • ^' Republican prcsidenb ■ | 
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^f.. ATLANTA CONSTITUTION, Atlanta,- Georgia June 7, 1985 

Never mind the prayer issue^ 
schools should teach religions 



|Mto«M*UaTmafil^ tttMliyr Md tte BiMe import Wc^BUoi? imral 

MktcMmitKltMft- GB^BI! Ov (Mflttttid) mMi vtft «M « mat k> 



•r vW liM KMt tlirtts Ml G^PnlH im. 7W| Oo M Mile to aM Mila « Oi- 
~ ittttiMplmVfl H^/ 'I^H Mdo^ ail dwraoa wtriMF BD r 



Slim 



- - t^mmirn^ fc«itaijtotnllkolkOMMdI«e»T«r ^ 



tw<«f jrgiiK JS** f*y-gg' y^Lj(Wg Ulaa>MtUtcjcftKtofncthiBtaii4lk7lkiilL 

!!!JI!L.i.^iMi?f^!!Stt •» EaA poam boa • vtif»<» • 

SfwTLT .Si M^'k^ Itot tte !«• tear a ckK ichUooski^ 1V| couM 

2L\£i^tJ«^?^fU^Mi(4^ •■•i^ M thai, ai a geaeral fvlc. R b a ka« 

•*!W2Sw«i!^L.I»r^^ MeatoammeawbelWiaiidayrciiltyif aitlrtlar. 

'^Wte 9u%fMn. U Tad, race blniduccd perha^ i;pUc«ii aod Primitive Baplkl k a liltte odd It vas 

possible for a penoa to kavc our acbod ajitcm coa- 
* vtoccd iKal be and bU Had were pletj*! a^ iroprft- 
cton. 

Rather lhaa broadca as. the achools la wM vap 
eoccuragfd aarrowneaa. 

Ob well 1 votdd faesa II li kf alh pcnnbslbk, 
cvca ao«, to teach divcrac reUfloua priaclpla ab|ee- 
tlf li pMe acboola. Btfl 1 «oald gaesa. taa, that 
tttcb aa endeavor b fraa^l vidi parcatal pcrik It li 
bard to blame the Kbools for aUtUsboca. 

Od the aarfovDcss bsuc; the Sapreme Cowt'i de- 
cbloo thb «c«h Is about the best «c caa cipeet Ibc 
court bai toM the Kbodb ^ agala — that they mull 
aot pranole rctifloui acUvlte. Iba edkt bat beta 
proper^ baUcd as a victon for oUoori^ beUfi tia 
IMS case, thoae «f aposticai. 

But the docbloB docs ao barm to r«1i|foa It oo1| 
Insists OB fftate aeutratlty. Aad Ihou^ ool aV mem- 
bers of majoritj faiths <boosc to aebnovledfe M, the 
dcclsloo could be a vlctorv' tor tbem» too % ma| 
aparc them the foUjr of iMnllai that their va| b the 
only way. 

No. this docs Ml |o dova «etl vith eveoooc. Pa- 
ter Waldroe of Contact America, a radio mhtl&ln. 
believes the decl&loa ^uma Its bach ao a Col vbo 
has provided such prlvOefca^" Bevcrif Laffsjeiof aa 
outfit called ConcenMd womea for America labeled 
U *afi act of «ar atstnsi Amerka^ relietous. tradi- 
Uoca.* 

Never mlod The court bas orily reminded educa* 
tors of somrthlDt thc| should alrcadi Uov Np ooe . 
b^s a monopoly on the tnith It Is politic to tinder* { 
st^nd that and II ill uphold "Ame rica*! rrltfiaus tradi- ' 
Itom* ! 

The Khools ou^ltt to educate students at/nil reli* . 
(ions beliefs But tbf)' i«kou1d not presume to choose 
a Ust one 



Id ' ''^ -J 
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St. Louis Post-Dispatcn, St. Louis, Missouri June 6, 



1985 



ti 



A Fixed Star Of Conscience 



\ 

if ibereh §ny ttMedtUr |b mir cwuttih 
ftou; €otisiett»tkm, » h ikMi ao pMcl$f. 
iJf ^ ^* P»c/ttf wk»t Shan he 
wthodox 10 ^piiyici^ Mthnansm, nUtho, 
or other matten aioplokm. or hrtedU- 

90 eoofess hy wora or act Iheir Mh 
therela. 

ering a m s«preme Court dedsion. sinick 
; doirii an AlaUma lUlirte thai promoted 
PtiblK Khool prayen. Tlie court majortly 
also answered suspicions thai U was movini 
•••y from a 1171 test thai U bad used to 
Judf e cases Invoivii^ church and stole, and 
M sternly rebufTed the Reapn admlnbtia- 
^ promote prayer In schools. 
In 1971 Alabama had passed a tow per- 
mlllinc leachers to announce a period of 
silence for mediuilon. bul In IMl It ap- 
proved another measure aulhorizinc al- 
ienee Tor meditation or volunUry prayer * 
Justice Stevens did not object to ihe first 
Ja». bul he declared thai 'ibe addition of 
or voluntory prayer* Indicates tbal Ihe 
siaie intended to characterize prayer as a 
favored practice.* Under t(ie l»71 test, a 
■ f overnmenlal action b unconstitutional If 
its purpose Is to advance relitioo. 

Make no mistake that this b not the rea- 
son for school\prayer efforts In many states 
and Ibe federal fovernment Illinois, for 
example, has a law called Into question 
because it Is similar to Alabama's, and Its 
. sponsor. John J. Ijinigan. says. 'The Intent 
. to 117 to brint Cod back In the class- 
room • That same ciy will no» be resumed 
by congre^lonal conservatives and leaders 



•r roups sucb as the Moral MaJortty wbo 

wMJti tmeodmcot for acbool pnym 

Yet H Is important to consider vbat tie 
wpreme Court bts ool done. It has sever 
' voluntory prayeia by ftudeali Who 

want to pray oo their owa. without official 
prescrtpUons. II does not aow prohibit no- 
meots of silence which may be used for 
prayer, unless the stole tovltcs prayer m 
the reason for silence. Nor has the court - 
oorcouM it-ban God from the ctossroom. 

^•^ *ould 
think that tbey could return God by stolule 

what the court has done b to assure that 
there will be no stale Interference with 
matleis of conscience and no preference 
lor one relif ion or another. Many CbrlsUaa 
denominations do not want Kbool aulhort- 
Ues leadinc or suttcstlna prayers, most 
Jews oppose Ibe Idea, and so. of course do 
acnostics and alhebts All are enUtled to a 
a overnmeni neutral ^bout their beliell 

The court majority that subscribed to 
Justice Stevens* concepUon of the Fint 
Amendment Included Justices Breonao. 
Marshall Blackmun. Powell and O'Connor. 
Chief Jushce Burger and Justices Wblteand 
Rehnqulst dissented, but only Ihe toner ar« 
cued that government need not be e-eo- 
handed and that the court Itself bad been 
»rong In 40 years of deailrig with separa* 
lion of church and stale. 

The Supreme Court has not been wronr 
By clinging to Its Tixed star.* It has protecT 
ed the freedom of consdfnce of all 
Americans. 



143 



Philadelphia inquirer, Philadelphia, Pennsylvania June 6, 1985 

€!overiunenf s obligation 
t:to stay silent on prayer 



. *^ • Cfy li folBg the •(M 

. .rmBtSvfrcBcCMinnillDg on school 

.•roytr. Tke Ktv. Jtrry Falwoll. 

^oacr of Ibe Moral U^iofitf. ^ 

* '.citrttf that Ike tlx justices Id the m- 
JortQr *4oa^ aodenUDd wbai fr•^ 
tfom*k alt •boot'* 

to • tfcclsioo Tocsday. the covrl 

* held tbil the naic *boibcdi of si* 

* teoce" laws vrollfcrailog arouod Ibe 
«ouDUy arc iidc and dandy — as long 
«s ib«y doo^ promorc religious prac* 

*■ Ikes socb as prayer. 

Sorry, Mr. Falwell, bni tbai's wbai 
^freedonli all abom ~ tbe rigbl to 
.rcmalD slleoU to pray If you want, but 
*'wiibottt Big (or lliile) GoveromeDi 
..telling yov bow, when or where. 

Somewhere along the line, a lot of 

* folks have goiien tbe Impression — 
the wrong Impression — thai the Su- 
preme Court banned prayer In Ibe 
.schools. It has not and n never did In 
•1962. it banned tbe goveromeni from 
orriclally sponsoring and organizing 
school prayer sessions. 

There*k a difference. And tbaili 
what freedom*^ all aboul — keeping 
the stale out of the religion business. 
Many church leaders — realizing that 
freedom of religion )s best pcrserved If 
'the stale keeps Its distance — hailed 

* the decision. The Baptist ^otnt Com* 
. mitice hailed It So did Jewish leaders 
^and the National Council of Cburchei 
; . Hltat the court overturned this 
'week was not the right to pray In 
.-school or anyu'hcrc. but an Alabama 
Jaw that set aside a tDoment of silence 
j>referabty for ''meditation or volun- 

' taiy prayer.*' If that sounds like a fine 



Hne, It is. Drawing fine lines Is what 
freedonls all about 

Jttstioe John Paul Stevens, writing 
for the ^i^iy. said Alabama went 
wrong by promoting prayer In the 
Kh^iols. instead of protecting It *Tbc 
legislative intent lof Alabama lawmak* 
trsl lo return prayer to Ibc public 
Kbools Is, of coufM, quite dirferent 
from merely protecting every slu- 
dentls right lo engage In voluntary 
prayer during an appropriate moment 
of silence,'* be said. 

That will not Mtisfy the Reagan 
administration, which sees oo evil In 
Mddling youngsters with state-man- 
dated religious observances But It did 
Mtisfy Mr. Reagan's court appointee. 
Justice Sandra Day O'Connor. Govern- 
ment must permit, but not prescribe, 
prayer, she said, concurring with the 
majority. 

Chief Justice Warren E Burger sub- 
mitted that the case was "much ado 
alwui nothing," that sessions of Con* 
gress open with prayers, that official 
chaplains are paid for from the VS. 
Treasury, that Alabama's law was no 
threat, nor even a "mere shadow.** 

Not so. argued Justice O'Cooner, 
school kids are a breed apart from 
adult legislators And %hen govern- 
ment-sponsored religious Exercises are 
directed at Impressionable children 
who are required io attend school.** 
the governmeot's seal of approval is 
much more likely to result In ""coerced 
religious beliefs.** 

Guarding against that coercion ^ 
not promoting religion Is the cus- 
tomary and proper role of govern- 
ment. That docs not assault r<^lig1on It 
Is what trc^don's all about. 
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Atlanta Constitution, Atlanta, Georgia 



June 5, 1985 



Let there be (neutral) silence 



^ AUfcanu'f case for slleol 
clawroom prayer was never very bard to 

I^Ul? Thuriood Marshall 

pouncM OB it smartly Usi year as Ibe Su- 
rreme Court beard oral argumenU. 

A lawyer was slruffllog to lell tbe 
«ourt wby a momenl of silence was needed. 

TBe mooera American scbool b a vcrv 
busy, very noisy place ... - be began. ^ 

Marshall Inlerrupied: Didnt'Alabama 
f ludenU bave Ibe rigll to pray snenlly be- 
J?f,<5l».«?^l«»«« • It* to Ibal effect? 
Well, yes, Ibe lawyer admitted. 

And now. afur the court' bas declared 
Alabama s law uoconstltutlonal. they sini 
bave that right. Moreover, if the sUte wants 
to grant them a moment of silence, and U 
studenU choose to nray then, they may. Af- 
ter all. bow could the court bave disallowed 
silence? Some teachers use It to Impose 
classroom discipline, and U some schools 
want to bave rtguhr periods of slit.,c* fine. 
To outlaw that would be simply sUly. 

But, the court said, the sUte cannot sue- 
gest that the Ume be used Jot pravcr. 

And that wise decision should^scnd an 



original Supreme Court decision tl yeart 
ago that outlawed organised prayer Io^L" 
«>« J«« »ome left-wing aW 
ration. The Warren Court's Judgment has 
been affirmed by folks as IdeologicaUy tfi- 
verse as Justices Marshall, SaSdra Day 
Oronnor and iohn Pa ul Stevens. 

All are agreed that the piety of public- 
school studenU b nerhaps the busiiJSs S 
parents, friends and clergy — but It Is not 
the business of tbe schools. Legally, this 
view hee,« the wall of separation bJlweell 

nractlcally, it protecU children of minority 
faiths against ostracism. ^ 

What about the tnajorlty? 

The majority should relai. Theie 1$ not 
a court on the planet with clout enough to 
stop silent prayer. It wiU continue in the 
schooU. Studcnu (of any religion) may even 
utter prayers aloud and sUy within the law. 
The caveat: Only that teachers ar»d school 
grslentt may not promote rellghus acUvltv 
Even U tt werent the law, woulcSnl ,impfi; 
politeness alone demand such a policy? 
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Daily Sentinel, Grand Junctonv Colorado June 6, 1985 



Old debate 



.rUhe cenlrel question at 
Sl iMue in the U.S. Su- 
p JL preme Court's decltlon ' 
^If week that wisely struck 
3owii an Alabama statute pko- 
;3ldlnc for periods of '*oiedlta- 
Stion ov voluntary prayer** 'in 
t^ub'«c schools was debsted 
'liid seeming resolved In this' 
^country more than 200 years 

The question Is simple. 
. Namely, Is It the duty of gov* 
•ernment to promote religion, 
'or Is religion better served If 
.government keeps Its meddle^ 
some nose out? This country's 
entire historical tradition 
Ipeaks loudly on behalf of the 
latter. 

. Consider the following de- 
bate: 

In the Virginia Legislature 
*4n 1784, Patrick Henry argued, 
*'The general difhjsion of 
Christian knowledge hath a 
natural tendency to correct 
the morals of man, restrain 
their vices and preserve the 
peace of society." Toward that 
end, Henry sponsored a bill 
Requiring each Virginian to 
"pay a moderate tax for the 
support of religion, and e^ch 
•taxpayer had the right to des- 
ignate which church should 
receive the money. 

On the other side of 'he ^e* 
bate were Thomas JcfTcrson 
and James Madison, authors 
of the Declaration of Inde- 
pendence and the U.S. Consti- 



tution respectively. 

Madison argued, 'The samd" 
authority which can establish 
Christianity, In exclusion of 
all other religions, may estab- 
lish ... any particular sect of 
Christians." 

Vadison and Jefferson Car- 
ried the day — In no small 
part, by the way — because a 
number of religious groups 
rallied to their position. . 

Madison, In turn, intro- 
duced a bill written by JefTer- 
soD which referred to ' the 
"meanness and hypocrisy" 
pr6duced by attempts to pro- 
mote religion. The bill called 
It an 'Impious presumption? 
for government "to assume do- 
minion over the faith of oth- 
ers.*' The U.S. Supreme Court 
found A1abama*s statute simi- 
larly objectionable. The high 
court perceived the Alabama 
statute as a transparent efTort 
by government to promote 
prayer, and by logical exten- 
sion, religion In public 
schools. 

As is their wont, school 
prayer proponents have cast 
the issue In terms ofgodlincss 
vs. godlcssncss. That's non- 
sense and, deep down; they 
probably know it . 

It wasn*t the duty of govern- 
ment to promote religion in 
the era of JcfTerson, Madison 
flnd Henry. It remains ever 
more so 200 years Inter. 
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Des Moines Register, 



Prayer during 

^ 2 It protebly Is loo much to ci- 
\ pect that the Supreme Court'a lit- 
^csl nilinf will quiet the acrimooK 
'ous dehate over prayer Id the 
public ichooU, but It ought to. The 
•■3 decision provides a way to ac* 
commodate those who wish to 
pray but does no! force a religious 
observance on those who do not 

The court struck down an Ala* 
bama "moment of silence" law 
under which children could be In- 
structed to meditate or pray. The 
court said the law was drafted In 
such a way that It was clearly In- 
tended to endorse religion as a 
"favored practice." 

Thus, the court reaffirmed its 
Interpretation of the First 
Amendment as requiring the gov- 
ernment to l>e neutral on the sub- 
ject of religion 

At the same time, members of 
the court said that truly neutral 
**moment-of>silence" obser- 
vances In public schools do not 
abridge religious liberty. Justice 
John Paul Stevens. In the majori- 
ty opinion, referred to "every stu- 
dent*s right to engage in volun- 
tary prayer * during an 
appropriate moment of slleoce." 

Justice Sandra Day O'Connor, 
In a concurring opinion, said Ala- 
bama "intentionally crossed the 
lincbetwe^f . ^*'mgaquletnio> 
ment during v^hu. hose so In- 
clined may pray and affirmative- 
ly endorsing the particular 
religious practice of prayer," but 
she said such a law doesn't violate 
the Constitution If it doesn*t favor 
the child who chooses to pray 
over the child who chooses to 
meditate or reflect. 



5 Moines, Iowa June 8, 198 5 

meditation 

"It Is diflicult to discern a seri- 
ous threat to religious liberty 
from a room of silent, thoughtful 
achoolchlldren/* aald 0*C6onor 
We agree. 

• 

By coincidence, officials at sev- 
eral Des Moines high schools set a 
good eiample at recent gradua- 
tion ceremonies, by Including mo- 
ments of silence In which the 
graduates were ashed to reflect 
On who had helped them during 
their IS years of public school. 

Beautiful! Such an approach 
allows time for voluntary prayer 
while maintaining the govern- 
rnent's official neutrality on reli- 
gion It should provide a practical 
way to cool Inflamed passions. 

But the debate probably won't 
end. because It's an Issue weli- 
sulted to diErrnagoguery. and also 
because (here Is a legitimate con- 
stitutional Issue. Does the Consti- 
tutlop really require the govern- 
ment to be neutral on religion, or 
must it merely refrain from es- 
tablishing a particular religion? 

"Nothing In the establishment 
clause requires government to be 
strictly neutral between religion 
and Irreligion," said Justice Wil- 
liam H. Rehnqulst in a dissent 
from the Alabama decision. 

We think, together with the ma- 
jority of the Supreme Court, that 
strict neutrality Is necessary, but 
we respect the point of view Uiat 
Rehnquist expresses. Let the de- 
bate continue, but we hope the 
volume oi shouting can now be 
lowered a bit so that It stops 
drowning out discussion of other 
Important educational issues. 
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I The Evening 

Baltimore, Fnday, |une 7, 1985 



I EditiMrtols7~1 

• 

i^plHicizing prayer 

A'et us begin our day with a moment of sitent meditation. * 
•*The difference between those words and the words Let us pray 
a*tf;a distinction without a difference, but still a vital distinction 
t>kause one k constitotionany permissible and the othe' k not. 

Tuesda/$ Supreme Court oecision which in effect ati^iioriied 
the moment-of silence was concuaed In one Justice appointed 
by President fisenhower, one by lyndon Johnson, two by Richard 
Nixoa one by Gerald Ford, and - yes - one by Ronald Reagan. 
, Such an unusual consensus, one woilld think, ought to settle 

S^it< "Issue to the satisfaction erf reasonable people. Tne decision 
lso*afforded a remarkable opportunity for President Reapn to 
cite the legaj reasoning of his own popular appointee to the Su- 
preme Court, Justice Sandra Day O'Connor, to lend presidential 
support to that consensus. 

Unfortunately, the President chose to do otherwise. Speaking 
at a political rally in Alabama, he made known his Intention to 
persevere in support of a constitutional amendment which would 
make it possible for states to mandate sectarian religious services 
in the public schools. History tells us that such an amendment 
will jiever pass in this land of foligious diversity. 

\\ was a sad day when the President passed up an opportunity 
to put this divisive issue to rest once and for all. 



AH T>iu«miwn.ifis 



*N INPEf ENPENT NEWSMPED 

A Moment ofQarity 



joh or force n! i^ns to confess Iv word or act 

50W *T)t« in no uncertaui lerms. 'The Siit/S 
A^Vama. no less than the Con^ Udi^ 
SUles. must respect that basic InSt" 

• "!ta^ ^ " 

- « cU ssroti. > order to allnw 

«. 'xplioOy suggesting Out the ouiet^KriM li. 

AMV>™ bw wjs not before the coJrt in thTS^ 

t*o.<lc.«n suies Bui it seems de^ f,on, tK?w«S 
Out I nujority of the court ZiMt^ l 



pose. 2) luv. iri^-rf;^^^-;- ^ 



vinces nor inhibiu »na a, ao not foster «, 

wee. As an VMfication of the jusliow* strofw onm 
* P^*^ the achod STiS 



ERIC 



149 



JAMB a IIALC MICHACL E. WALUdl JAMES W. SOOTT 
Mteker Ml BUlflr Mt EdlUr. 

Ctotnnai tf ttt »qw« VIce-PraiM Editflrtol Pm* 

MEMBER or THE ASSOCIATED PRESS 
TW AnocUtel Tnn Mclwlvcly li cotlOtl Ip mc fir 
' i«p«b||cttlM IB loeil Mwi ^MIM • 
bcrcU M wcH m in AP 4Upitek« 
fOop/rigK TW KaMM Oty Cur Cn^ IMI) 



Vol. 117 



Tburediy, June i, IMS 



No. n% 



Church and State 



The Supreme Court dedeion atrikini down 
•n Alftbimft Uw permittini • moment of 
•Hence for mediU.;on or prayer In the public 
achooU U a good one. In the long run U wUl 
aerve the caute of religion tn the United 
Sutea. 

The mi^rity decision held that the sole 
purpoae of the law waa to promote religion 
and prayer» ard therefore waa In violition of 
the Conititution. The Piret Amendment io 
about ai ctear ai It can be: 

Coniw ahaH male no Uw rtspecting an 
estabJisAraent of nligioo or prohibitiDg the 
fret txtrcise thereof ... 

The free eierciee of religion doea not he in 
the atate placing children and teachers into 
conditiona of conformity In which H U 
''*iugge(t«d** that priyer la permitted. The 
i&suc ii not what li thoucht or whispered 
under luch circumstancea but thit children 
should be put Into auch a position of sUU 
regimentation st all. 

. Wen>meaning people ^ho propose school 
'prsyer t\t fer\ent cii^iples of various sects 
and ordcra. So strong is their faith thnt they 
cannot undtr*Und why aU do not wish to 
share in their vnsion. But there arc msny 



viaiona, and while the Conatitution guaran- 
tees the right to pursue any or all, H does not 
permit the ^tatc to compel the pursuit of tiy 
or all. The essence of public school prayer Is to 
forc>> other people'a children Into a mold. 
other times and even now tn other lands, 
refusal to conform with religious law Is dealt 
with severely. The United States wants none 
of it. 

Hiia country Is one of the most Religious on 
Earth. Ita churches and aynagogues are every- 
where and they are often ftill. Religion la a 

?irivst« mstter» and it la vigorously aupported. 
n nstiona where a apeciflc religion hss been 
favored by Uie state, piscea or worship are 
often empty. Trsditiona of anti-clericalUm go 
deep. Parlisments In lands that nominally ale 
overwhelmingly of a atn^e faith, where the 
church hss been apart of the political sppsra- 
tus) pass restrictive Wa on religion. State 
support often meana indifference and finally 
massive rejection. 

One of the primary strengths of religion In 
the United Sutct is the separation of church 
and state. The Supreme Court i« abetting thst 
strength. 
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CHRISTIAN SCIEvrr MONITOR 
6/6/85 

Protecting religion 

THt Supmnc Court of cht United Sutct Mm» >2 
>e«. HO fuW ihtt the Coitttiiutionfort,Td, a 

•nee in Khools. if for th* intended purpose of Dri»r 

'ort>idden by theConwiuSir^ ■ 
f.}P. !" »ht court ruled 6 to 3 that the 

orJl^ th^ourts btest dwision is to anin 

Dm^li"Si2^-**^''"L.**"w"* P"*"* *«• "ho would 
promote religion through the venue of soverniMnTnr 

Nonethelesf. history records that the fiiMrf um^i 

arcrie^^-ss^^^^^^^ 

S5u.r.?hS?dJ? """^ - " P">" 

of P««i:"Hy "lipoui orienution 

01 those promoting school prayer, thw •momenta" of 

S^L"^' St eS liven 

A«commandmenfs standard to "pray witho« Ss^i " 
JSSr*.'*^ ''••P «^,«divMual iSflJ praySf fe" en^y 
constand* in cratitude or in need, or sffiTto Vtlv i 
tejKhwitKthespiritoal presence of inteuSSt^g^^^ 

self The suu is no party to revelation 

Better citisens. monJiy and spiritually, make for bn- 
iLS^Tr\ «»v,mment shouVati 
proved climau for the pr«sice cf religion 

f«™ u,^?/«"k'}^'*^ "P«^»"y cWdren. can come 
from using public law and fsciUtits to compel the individ- 
ual s attenuon toward a practice that is essemially a pri- 
vate matter between hiro and his Maker. We tpplaud the 
court s decision. 
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<Dilnigo (ttibune 



•tawtom H Goon f^Mbkff 
CkAKUsT ftuVMSAOl ^fMcal 

• • 

Jack Tvim E4it9fM Hft E^wr 
• 

P. lUoiAftP CiCOOItK tf«Mf{«f Mf«r 



Thursday. June 1. 1985 



The silence of a cathedral 



In one or tlwte Diomeirtt or hif h consUtutiMh 
rttud whoie mewitof far wrpasses h» 
practical coostttoencct. U.S. Supreme 

bwrt Mnick dofwa an ^^"KJ^iSi^^A; 
fan periodt €f tOence in puWIc tchooU for 
-meStaiioo or volumaiy prayer." 

Hie dispute was aUtract. almost theolorical 
It came down to a chola Ween two faiths, 
one that tees rdfjiioQ as ao Important that H 
dughl to be embraced by tovemmcnt. and 
another that aecs relixion as loo Important to 
be subject to the usuil mechanisms of majori- 
ty rule. 

The constitutional faith prevailed In the Su- 
preme Court, as h should have. 

In effecl. the court simply held^ thai the 
proper role for the state In matters Of religious 
belitf Is sOence; the pure, total silence of 
neutrality and tolerance. The Alabama law 
explicitly authoriied voluntary prayer In the 
puMic schools, and six Justices agreed that this 
went over the line. 

«It 1$ a very thin line, and yet the persistent 
olalms of roligious majorities In this country 
repeatedly have fbrced the court t<? defend It. 
.But the very Intensity of feeling Involved In the 
movement to authoriie prayer In the puWic 
ichools demonstrates how Important the pnn- 
ciple of neutrality really is 
* The constitutional provision forbidding gov- 
"enunenl from establishing an official religion 



Is meant to encourage freedom of belief, to 
nurture diversity and to protect the Inteffrit)- of 
religious minorities It was written In the %rise 
understandinfi that the beliefs about Cod have 
a central ana vital place In the human spirit 
The authors of the BiU of Rights realized that 
when a politicid majority shares a common aet 
of these beliefs. H easily can succumb to the 
temptation to Impose them on others by legal 
decree. 

It Is natural that people who have discovered 
glory and solace In a f*'*h In God should have 
■ missionary desire to awaVen It In their fellow * 
citizens. They are protected by the Constitutioo 
In this endeavor. No law may slop them from 
spreading the word They may use every 
Instrument Of persuasion and example save 
one-the cocrci\fe power of the state. The 
Constitution withholds that device because It 
accords equal deference to all beliefs about the 
ultimate and because the only meaningful 
choice In matters of faith Is Individual and 
utterly free. ^ 
This Is wKf the court has decided that the 
government must remain silent when {t comes 
to religious belief. The Constitution does not 
r^ulrc the state to effect the sneering silence 
of disdain The law comes before religion as a 
person slopping Into a great cathedra) or 
gB7ing up In wonder at the Immensity of the 
sky at night Its silence arises from a sense of 
av^e and humility and ultimate respect 
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Silence Is Golden 



JUSTICE Sandra Day O'Connor's con- 
currinf opinion in the Supreme 
Courfi rejection of Alabama's 
school-prayer bw captures the prtncl- 
pies Involved. She notes sensibly. "It U 
difficult to diKern a serious threat to 
religious liberty from • room of silent, 
thoughtful Khoolchlldren.'* She Is cor- 
rect, and those who assert such a threat 
•rem to be demanding that the schools 
adopt an attitude not of neutrality but of 
hostility toward private, volunury re- 
flection that may — or may not — 
Include prayer. 

Justice O'Connor concluded. *'Ti.e 
Court does not hold that the |First 
Amendment's) Establishment Clause Is 
so hostile to religion that It precludes the 
sutes from affording schoolchildren an 
opportunity for voiunUry silent prayer 
The Court holds only that Alabama has 
Intentionally crossed the line between 
creating a quiet moment during which 
those so Inclined may pray, and affirma- 
tively endorsing the particular religious 
practice of prayer. This line may be a 
fine one, but our precedents and the 
principles of religious liberty require 
that we draw It." In this case, the Court 
did so with admirable finesse. 

The 6-3 decision warns that ftates 
may use the moment of silence, but not 
as a subterfuge to smuggle official 
prayer bacK Into public classrooms Thus 
It comforts those who champion genuine 
religious freedom But the decision is not 
the anti-religlous cudgel that Moral 
Majority leader would have us btlicve 



Prayer in School 



•$ they seek to whip up sentiment for a 
pro-prayer amendment to the Constitu- 
tion. Quite the contrary. 

The Court properly Ms Insisted that 
the public schools must be a neutral 2one 
lo which private religious expression Is 
neither precluded nor endorsed. The 
moment of silence serves msny legltl- 
mste seculsr and educational purposes as 
well MS a religious one. It therefore is 
accepUble so long as It Is not surrounded 
with officist reminders about prayer or 
prayerful attitudes. 

As one oi the states that has such a 
sutute. Florida ought to examine Its own 
legislation to ensure that It passes the 
Court s test of neutrality. The Florida 
law s explicit reference to "the purpose 
of silent prayer or meditation** probably 
should be expunged, thus leaving the 

f P^riw" ^0 the 
Individual student. In practice. Dade's 
school system and many others |n 
Florida already conform to the Court's 
standard. The state's attorney general 
and commissioner of education should 
draft guidelines promptly to bring 
nonconforming counties Into line. 

Those steps should not generate 
controversy. The Court has done lu lob. 
splitting a fine hair cleanly. Troublemali- 
ers from both sides now should butt out 
and let the question /est where the Coun 
hus put It: In a soothing, neutral blanket 
of silence. 
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Neutral, Not Hostile, to Religion 



Peopfe who want to put state-sponsored rr*yer 
v^ck Id the icliodlrooa lost their Mg tetUe kmc be- 
IDR the Supreme Couit decision lunM down this 
/>^. Last year, wbeo the Court agreed to review 
^ In Alabama "onomenl of alienee** law, the JusUoes 
also nUed on a oompanloo prayer statute. It. they 
said unanlnaous^, was ao obviously unconsUtu- 
tlonal u to need no arfumcwL 

Now. Id the course of atidiitt down the sllenoe 
law, the Court makes itsoundlngiy clear that there 
are do votes — oooe — for overturning the Court's 
decisions of two decades Ago fOrMddlr^ prayer and 
BIble-readtng In puMk o<liools. 

The hms of some fundamentalists and advo- 
cates of enforced piety to keep the schoolhouse door 
open for devotional exercises have been rightly 
dashed. Kids can pray to themselves, even In the 
classroom, the Court makes clear, and states may 
set asMe a minute of free quiet time. But they may 
not do so with laws that Intend to promote prayer. 
, The decision's Importance lies In Ms adherence 
to the principle of government neutrality with re- 
spect to religion Neutrality need not be arid or hos- 
tile, said Justice John Paul Stevens In an opinion for 
six members Of the Court Indeed, "religious beliefs 



worthy bt respect are the product of free and votua* 
tary choice by the falthM.** not of Government- 
sponsored worahlp. 

lYie question In the Alabama case was whether 
the atate departed from neutrality with a law per- 
mlttlng leachen to surt the day with a silent 
■nlnute **f&r medltatloo or voluntary prayer.** As 
the Court could not help noticlr^. Alabama'a Legis- 
latui« betrayed a religious purpose casually and 
completely. The law'achlef sponsor In the sute Sen- 
ate. Invited to Justify It for a reason other than re- 
st jrlng school prayer, replied, *'No, 1 did not have 
M other purpose In mind.** 

Moment'Of^llence taws In half the sutes must 
now undcii^go the Court's test. Surely New Jersey'a 
will flunk thou^ It studiously avoids mentioning 
"prayer.** Until taken to court. Its sponsor loudly 
pledged to *'brlf^ prey<>' back through the front 
door.** Laws elsewhere may pass muster depending 
on their language, history and application. 

The Court's reasonable approach %rill iK>t stlU 
the clamor from those who don't like the Conslltu* 
tlon the way It Is But It will encoi rage the majority 
0^ Americans who support It. anu !L> protection 
against state Interference In matters of faith. 
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Prayer in the schools 

In If7i, Alabama passed a Uw authorlzlns public 
schools to conduct a period of sUc net **ror meditation/' 

in iMl, the slate passed a law authorlzlnc a period of 
silence for "for meditation or voluntary prayer/' 

In IM2, Alabama's legislators went a step further, 
passing a law authorizing school teachers to lead "will* 
Ing students** In a prescribed prayer. 

A man with three children In the' Mobile schools filed 
suit, asking foran Injunction restraining school officials 
*'from maintaining or allowing the maintenance of 
regular religious prayer services or other forms of 
religious observances tn the Mobile County Public 
schools../* 



Action tn «he case produced a judicial stamp of ap- 
proval for the ir/S law. and a ruling that the 1M2 law 
was unconslKullonal. Lfst week, the U.S. .Supreme 
Court declared the 19S1 law to be unconstitutional as 
well. 




Writing the majority oplnon» Justice John Paul 
Stevens said. In part. "Just as the right to speak and tha 
right to refrain from speaking are complementary com* 
ponents of a broader concept of Individual freedom of 
mind, so also the Individual's freedom to choose hli owa 
creed Is the counterpart of his right to refrain from ac> 
cepling tho creed established by tho majority. At oat 
time It was thought that this right merely proscribed tht 



preference of one Christian sect over another, but would 
not require equal respect for the consetenee of the In* 
fldel, the atheist, or the adherent of a non-Chrtsttan faith 
such as Mohammedism or Judaism. 

'*But when the underlying principle has been examin* 
ed In the crucible of litigation, the Court has unam* 
biguously concluded that the Individual freedom of cons* 
clence protected by the First Amdendmeni embraces 
the right to select any religious faith or none at all. This 
conclusion derives support not only from the Interest In 
respecting the Individual's freedom of conscience, but 
siso from the conviction that religious beliefs worthy of 
respect are the prodaci of free and voluntary choice by 
the faithful, and from recognition of the fact that the 
political Interest In forestalling Intolerance extends 
beyond Intolerance among Christian sects, or even tn* 
tolerance among "religions." to encompass IntoU ranee 
of the disbeliever and the uncertain. As Justice JaeV^on 
eloquently stated In Bonrd of Fduratlon v, Barnetl, 
(1943): 

*"If there Is uny ftxec* star In our con^tUtiiiuuMi cutr 

•'...! '* ,,jt,n or petry, can 

prescribe Yhni shall be ortliodox In politirs, na- 
tionalism, religion or oth<r nmttds of opinion or foice 
cltlzcnii to confess by u oi d or aft their taWh thrri In."' 

Stevens eonrlnded thnt the 19fll Alf^haina htntue ^^s 
fart of an attt'inpt lo rstablhh pra>er In the public 
schools, an aim In conflict v^lth "Ihe cslAbllshcd prlncl* 
pie thttt the Covrrhinent fiuiiit pursue a course of com- 
plete neutrHllt> toward religion." The law Is thiri-fora 
unronstltutlonnl. he Viote. 

The decision Is a sound one. The pnMIr sriiools Are not 
the pro|irr pinre for any s^'il of orgfinlred i«1l({lous ac* 
tlvltleSi and It's good to sfc the hl^h court rotnlng dov%n. 
Solidly In Ihe Alabama case) against inhguldcd at* 
tempts lo nii>Ke religion Ihe fourth H. 
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Opinion 

The court ruling 
on school prayer 

^^iMdqr^ dtcWoB Inr tht UjB. SupcioM Court tbtt oifi* 
■ atatdpnjrirtBpiAkMtoliliavlolilioooriUrint 
AtndatBt lum oootraiy to ite tost ptopb think. 

ChOdna, thqr bdiev«p dbouU bt dili to pragr - or mn 
not pray if thty to tWci ^ for a fnr nlnutat durinf tvtiy 

The Ntvado Ltgblntuit agiMd Id im, diitcting Kbool d»- 
tiicto to "bet aside a period at the bcfiiuiinf of «ach •cbool diy, 
duriac which all penone muit be aOeat, Ibr vohintaiy todivid- 
oil nedftation, pr^ytr or reflecttMi by pupik.* 

It'e difRcuh, howcvar, to tee how echool prayer advocataa 
would be upeet with the oourtli 6-3 decision, which eeseotia]^ 
tvhotde a 1M2 court ban on public school prayer as a viols* 
tioo of the constiUitioiiafly rsquiied separation of chuich and 
aUte« 

If anything it can be argMd that pmyer advocates won a 
partial conceasioa. 

As background, the Fiist Amendment states that "Congress 
sh«n make no Isw rcspectinf an sstsbtishnent of retieion . . 
By an eitension of tlie 14th Amendment, neither shall any 
state Icpttsture. That means, the court has said twice, that gov* 
•mments cannot impose retifion on the people or on chQ* 
dren by setting aside a few minutes specifically for prayer In 
public Mhoola. 

But the Supreme Court's latest decision does not mean that 
every state law providing for daijy momenta of silence Is invalid. 
It Only mesns that state Isws thst specificsJQy include the 
>rord '^rsyer* are unconstitutional 

: It would seem, bated on reports of the court decision, that 
Nevada's Isw is unconstitutional on its fsoe because it includes 

i 'the word 'grayer." Unfortunstelly, the tegislsUire s4joumed 
shortly sfier the Supreme Court decision TViesday. so Nevsds 
win hsve to wsit two years until Iswmskers meet agsln to 
amend the law. 

Some — including President Resgsn — who hsve sdvocsted 
s constUutional smendment to sllow kHooI prsyer sessions won^ 
be assuaged by this residing of the ruling. 

But it seems to be only s matter of semantics. Students can 
still take s few moments of silence, only *^rsyer** may not be as- 
socisted with it in siqr wsy. 

And in those moments they can prsy — to whatever god 
they wsni, or to Just pass the upcoming spelling test or recite 
the multipIicaMon tables or vsork mentally on their Madon ^a 
impressiona. 

Ka Justice John Paul Stevens said in writing for the court, 
there is sn **establi&hed principle that the government must pur* 
sue s course of complete neutrslity to«srd religion." Thst's 
what the First Amendment says, and that's really sll the sii jus- 
tices SAtd. 

Up to now, neither Stevens nor the Supreme Court has 
faad the roiitritdictory issues ss to i^hy sessions of Congress De- 
gin Hith pra>ers, or v,hy the Uinti^ States has "In Cod We 
Trust" print4-d On its money, but those are difffrtnt, and knotty, 
mntttrs of s>inboIic significance to nisnv riti7en8. 

iinQ Atiy prA>cr ~ arc bttt^r Siiited for discu^Mon and Irnrhlng 
in the rhtitrh or in the home, eusy fiom govrrnmnita like 
Kh<K»l (tiMticts Knd tluir rla^«r«v)ms. 

A liinmi nt of f>itrncc is mithcr cfTtriMve or doctrinattv, but 
the ciitirt has tiiMde it rKtir thht the rdipous a^pi-ct of that mo* 
tmiit ts Wttt-r Irft to the dirvttiMis of the fiitnily fnd the 
cliUirh, not the Khool. 
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btatement of 

GARY M. ROSS, PH.D. 
Associate Director 

Department of Public Affairs and Religious Liberty 
General Conference of Seventh-day Adventlsts 

Regarding 

PDST-JMEBEE SCHOOL PRAYER CDNTRDVERSY 

Mr. Chairman, and members of the Subcommittee: I am Gary M. Ross, 
Associate Director of the Department of Public Affairs and Religious 
Liberty, General Conference of Seventh-day Adventlsts. 

This church organization, which Is headquartered In Washington, D. C, 
and which deeply cares for the vitality of religion, fosters religion by 
defending Its free exercise and by protecting Its Independence from 
government. 

Rather than commenting on specific pending legislation, this testimony 
will focus on the general aftermath of Wal lace v. Jaffree and especially on 
critical responses to that rullrg. 

Depictions of America In shambles because of prayer-related 
deprivations In the public schools are now a fund-raising bonanza, but they 
are not likely to produce much legislation. This Is because of Congress' 
preoccupation with other matters, because of Its memory of division and 
defeat In recent efforts to legislate about prayer, and because of the 
changed (post-«84) makeup of Congress. 

Just the same, this occasion provides Interested parties opportunity 
to locate themselves relative to the currents swirling about. 

First, although statutory provisions for moments of silence are 
subject to mischief on various counts and are for purposes of prayer 
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redundant, the fact Is that the Supreme Court \n Jaf free condones If not 
Invites them, it Is also true that parishioners comprehend the purist 
position on motnents of silence with difficulty and dislike Impressions left 
by It. Therefore, Seventh-day Advent I sts would not object to such a statute 
absent evidence of religious purpose. 

Second, the Jaffree ruling may sanction reference to prayer on the 
face of a statute despite having struck down an Alabama statute with such a 
reference, life say thdt to this extent the ruling would be wrong, for 
legislation about "silence for meditation and voluntary prayer" crosses the 
threshold from potential to actual mischief. However worded and however 
justified, such laws have the Intent of preferring religion. In today's 
climate bad facts inevitably surround their promulgation. And should a 
constitutional amendment emerge that sanctions "silence for meditation and 
voluntary prayer," we would protest and oppose with energy. We would do 
this not only because the Founders admonished frugal use of the amending 
procedure, but also because an amendment would upset the case law that the 
High Court has developed In the course of interpreting and applying the 
religion clauses of the First Amendment. 

Third, in rejecting the Establishment Clause doctrines that have 
prevailed since 1947 the dissenting opinions In Jaffree constitute a 
beguiling but also disquieting and alarming philosophy of church-state 
relations. That philosophy is growing In popularity. 1 suggest now some 
aspects of what a critique of the dissenting philosophy might Include. 

A. The analogy between what pupils do In the classroom 

relative to the Transcendent and what Congressmen and 

Justices do in their chambers relative to the same thing. 

Is tired and misleading. Coerced attendance of 
Impressionable Juveniles obtains In the one case, but not 

In the other. This makes sufficient difference to put the 

analogy to rest. 

B. Regarding the freighting of the Establishment Clause with 
Jefferson's metaphor of the "wall of separation," It does 
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not suffice to debunk the third President as a secondery 
source, an absentee, a less than Ideal barometer of 
contemporary history. Jefferson's VlrglnM Statute for 
Religious Freedom conveys a separatlonism that makes the 
Oanbury letter anything but Idiosyncratic. That statute 
dates to within five years of the First Amendment. 
Madison, who labored with Jefferson for Its enactment, drew 
upon It If he drew upon any fulcrum of Ideas when 
deliberations on the amendments commenced. That he 
considered the First Amendment politically expedient rather 
than constitutional ty Imperative — If Indeed he did — does 
not alter the probability that he used this source. 
C. Central to the revisionist Interpretation of the First 
Amendment Is Justice Rehnqulst's belief that the Framers 
sought only the neutrality of government vIs-a-vIs 
particular religions, and loathed the Idea of a national 
church. This Is to say that they condoned If not Invited 
evenhanded. nonpreferentlal aid to rallglon . The Northwest 
Ordinance, Thanksgiving Day proclamations, and governmental 
support of Indian education are adduced as evidence of a 
broad range of permlssl>')les under this doctrine. Yet 
historical analysis, which Is the basis of the dissent, 
requires Its own critique. 

1. It Is a widely supported proposition that the meaning of 
the Constitution can be determined by reference to the 
Intentions of those who made it. Being faithful to that 
method, one acknowledges that the words used by our 
forebears reflect their Intentions. It is therefore 
significant that what the Framers literally proscribed 
was the establishment of re I 1 9 ion and not merely the 
establishment of a r jI iglon . 
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2. Historical analysis appreciates the social context In 
which Ideas evolve. That context typically changes 
through time, and America's has changed radically. Even 
If the Rehnqulst conceptualization of church and state 
once iUil obtain, circumstances now render It dated. The 
Founders I Ive-J In a society In which religiosity was 
normative, unquestioned, and predominately Protestant. 
Today, thanks to numerous waves of Immigration and to 
other factors, religion has diversified. The 
possibility of evenhandedly aiding religion has shrunk 
proportionately. Nonpreferentlal assistance Is really a 
euphemism for government support of Christianity. 

3, Constitutional Interpretation cannot be exclusively 
historical, of course. Among other approaches Is that 
of logic. In this regard, the adage about the right to 
freedom Q± religion presupposing the right to freedom 
from religion still makes sense. But freedom from 
religion amounts to a call for governmental neutrality 
vIs-a-vIs religion and nonrellglon. Government is 
expected to honor even one's option for secular Ity — no 
religion at ail. It Is not enough to oblige neutrality 
In the face of particular religions. 
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SYNAGOGUE COUNCIL OF AMERICA 



AND 



NATIONAL JEWISH COMMUNITY RELATIONS ADVISORY COUNCIL 



TESTIMONY 



This testimony is being submitted on behalf of the Synagogue Council of America 
(SCA) and the National Jewish Community Relations Advisory Council (NJCRAC). 
We wish to express our appreciation to the Subcommittee on the Constitution of 
the Senate Judicary Committee for the opportunity to expreas our deep concerns 
regarding the important Constitutional and religious issues raised by s.J*Res. 
2 and s.J.Res* 3. 



The SCA is the umbrella organization for the nation's major Orthodox, 
Conservative and Reform congregational and rabbinical bodies. It comprises the 
Union of American Hebrew Congregations and the central Conference of American 
Rabbis (the Reform Movement), the United Synagogue of America and the 
Rabbinical Assembly (the Conservative Movement), and the Union of Orthodox 
Jewish Congregations of America and the Rabbinical Council of America (the 
Orthodox Movement). 



The NJCRAC is the umbrella organization for 11 national Jewish agencies 

American Jewish Committee, American Jewish rongress, Anti-Def amation League of 
B'nai B'rith, B'nai B'nth, Wcxnen's American Organization for Rehabilitation 
through Training (ORT), Hadassah, Jewish Labor Committee, Jewish War Veterans 
of the United states of America, National Council of Jewish Women, Union of 
Orthodox Jewish Congregations of America, United Syragogue of America and 
women's League for Conservative Judaism, Union of American Hebrew Congregations 
and 113 Jewish community relations councils across the United states. 

The Synagogue Council of America and the National Jewish Community Relations 
Advisory Council wish to express their unified opposition to any Constitutional 
amendment on behalf of school prayer. Our opposition is based on three 
grounds: our respect for the integrity of our constitutional system of 
government, our concern for the religious liberty of American children, and our 
fear that such efforts trivialize and cheapen the meaning of religion in 
American life. 



We are particularly concerned tha^ s.J. Res. 2 and 3 seek to address the 
complicated issue of school prater by altering the Constitution and by 
modifying the First Amendment provisions which are the foundation of our ' 
doctrine of separation of church and state. Religiously and politically, we 
Jews have known in America religious and political freedom and opportunity 
unsurpassed in our history. We therefore know better than most the distortion 
inherent in the claim that the "separation of church and state" in America is 
anti-religious. Nothing could be further from the truth. By protecting 
organized religion from government control and manipulation and by protecting 
individual religious liberty and expression from government interference, the 
First Amendment has safeguarded religion, allowing it to flourish with a 
diversity, strength and dynamism virtually unmatched anywhere else m the 
world. We must therefore resist any attempt to tamper with this precious 
heritage. 

We know that taembers of Congress havp iceived many letters in favor of 
rewriting the Constitution on this issue. But the responsibilities of the 
legislator must always be the weighing of conscience and principle and not the 
weighing of mail alone if the fundamental protections of rhe Constitution 
were to bow to th'? wind of whatever popular passion stirs n generation, the 
entire Bill of Rights would already be a relic of history. 

The onerous risks of changing the Constitution are particularly unnecessary m 
this situation since these amendments are aimed at curing a problem which does 
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not exist* The Constitution has alway^^ protectt?d tha riyht ot bChool children 
to pray in whatever manner and at whatever time is jjipropriate and consistent 
with their personal beliefs. Time and ayain the Supreme rourt has made thib 
point, most recently in Wallace v. Jaffree . Under current law, childron are 
allowed to pray alone or together, silently or aloud at any time that they 
wish. There are only two restrictions. First, like any other ot t'le >-hild',s 
activities, school prayer cannot interrupt the educational activities of the 
classroom. In other words ^ child can not get up in the middle ot a reading 
lesson or exam and begin to pray aloui. Second, prayer activity cannot be 
organized by the school officials since, as agents of the Stat-?, that would 
constitute "establishment of religion." All of us who favor tiie right of 
children to pray voluntarily in our public schools should be reassured b> the 
words of Justice Sandra Day OVonnoi'b concurring opinion in Wallace v. 
Jaffree, "Nothing in the United States constitution as interpreted by thi" 
rourt ... prohibits public school students from voluntarily praying at any time 
before, during, or after the school day." in short, a ronsti tutiunal amendment 
would not guarantee anything which our constitution does not already guarantee 
in the strongest, most eloquent language , 

Second, we are gravely concerned about the xmplxCationa ot the<5e inendments for 
the religious rights of American children. Neitner of the propo»,ed amendmejits 
could be enacted without numerous violations of the spirit of the ronbti tution. 
They would not only give rise to a plethora of court battles regarding their 
interpretation, but would create an umbrella under which inovxtii-)le abuses will 
occur. They would unnecessarily furnish an irresistable ti'mpcation for certain 
groups, especially those who enjoy local numerical ^iuper lor i ty , to impose their 
religious will in the classroom. Kepejtedly Pongression jil Hearings haw heard 
compelling testimony from witnesses as to the price paia b> ninorxties when 
well meaning, religiously zealous teacners, students ^nd adininistrators attempt 
to stretch the limits of the law or prejudicially interpret its strictures. 
All too often, such ^uses go unchallenged. In many communities, it may be 
unbearably threatening for a lone Jewish or other minority family to protest 
the unfair ef..ects of these amenamen*-^. 

As the Synagogue Council of America stated in its W7'i resolution on school 
prayer : 

It has been, and continues to be, our conviction that it i i» 
inappropriate to introduce prayer of any Kind into the 
public school setting. ,,, (Organized school ptayer] mubt 
by the sensitive and intensely personal nature of religious 
belief, do violence to the religious sensitivities of some 
of the students involved. 

The public schools of this country serve the admirable and 
socially significant function of bringing togetlier on common 
ground students from a diversity of cultural and religious 
backgrounds. The introduction of public prayer into such a 
setting jeopardizes the delicate sense ot community, and 
unnecessarily intrudes an emotional and divisive factor. 

The home and house of worship are the most significant loci 
of worship. We urge our legislators to oppose all moves to 
bring religion into the institutions of public education, 
institutions where history has shown it r'oes not belong. 

The only way to protect the rights of all children is to maintain that 
Constitutional doctrine which has been a bulwark of our liberties for 200 
years: The state must remain neutral on the issue of religion, neither 
encouraging nor discouraging but allowing the individual citizen to do as he 
or she sees fit. As the recent Supreme rourt decision in Wallace v. Jaffree 
reaffirmed, students must remain free to pray when they want to, not when the 
school wants; to pray in the manner they choose, not as the school directs; to 
pray w^ere they want and not where tl-e school decides. The Constitution 
c.xrrently a llows prayer; the amendments iinder consideration tod.^y actively 
•ndorSe it. 
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When schools organize time explicitly for prayer, as is the primary purpose of 
the proposed Constitationil amendments, they actively encourage prayer. This 
IS -establishment of re. g:on-. when children are torced to pray at a time or 
in a manner that they feel is inappropriate or are torcec, to leave the room 
while their friends are prayiny, it is a violation of the children's reli.jious 
liberty, in both circumstances the schools have violated the letter and the 
spirit of the First Amendment. 

Finally, these amendments raise issues regarding ttie nature of religious 
commitment jn American lite. We firmly believe that reliv^ious conmitirent is 
vital to our well-being as a society. but we are convincea that such 
commitment cannot be instilled by a moment of teacher impoi,td prayer. It must 
come from our houses ot worship jnd from our homes. To buggest that uur 
children can be suitably inspired by a mechanized and essentiallv rriv:ali2ed 
moment of silent prayer den^-^n^ riil:^ion ^na ili-serves the ronsu tutional 
riyhts ot all the people. As the Synayoyue rouncil of .Vnerica stated in 
testimony before Congress in 1980: "The effect of such denatured religious 
expression could only be to give children a distorted sense of wnat r«al prayer 



For Jews, private voluntary prayer can occur at any ti-e, m any place; it can 
be a response to an event, a feeling, or j neeo. An an^nanent allowing school 
officials to set aside an arbitrary time of the day lur prayer, a time which 
has no religious significance for the observant Jewish child, doe-, nothing to 
further meaningful prayer and runres^nts an unacceptable intrusion of the state 
into the child's religious life. This is. of course, true not only for Jewish 
children but for any child who belit^v^i, in tne religious significance of 
prayer. 

Public prayer in the Jewish tudition i. f orr;ial i ;:.^a born in content and .nanner 
of recitation, given bhjpe by jna .giving ext>res.i i on lo a 4.C()G-yfjr encounter 
with the Uivine. j.-wi^h prayet rias . volv* d i ito 2 ,<ipi 1 1 1 cateo iitual that 
demands ot the worshipper a sei..c.tJor> ot car^-tuily du^iynud blessings and 
actions. To try to rediict.' rM^, uxp-^rjence ro j ninutp or silent irav-r 
trivializes and secularize-. Jt ^ish worship. 

The National Jewish romnririit^ f'tl:itiuiu Advi-.ory '^uuncil cunclud. d jn its 
1984-8b Joint Pro.jran PI in: "...The 1 nst 1 tut mna 1 1 2 j t lun at ,ra',er in anv torn 
spoken or SI ent, foster, what in ..sence 1. a r.lig.ous ex.Vc /s^ that 7n a ' 
pubxic school setting can nave a coercive effect on a scNool child and at 
bottom, debases distinctive reli^ioas expression wh.c. i. vitU to ma i;ta i ni ng 
particularistic reUgious beliefs. Paradoxically what .ilent prayer does is 
foster religious 1 ndi f teretiti sn. " 

The synagogue rouncU of ,V,erica ano -he National j.wi.t ro^nnity Relations 
Adv.sory rouncU share a u.ep convi.ti.n that the constitutional a:..rdn.nts 
that are before y,.ij - houevoi wel l-i r tont lonu^ tie notivat crs t-.-ir 
sponsors jnd howevf^r noble the obi^-ftives mnt ..nnl ,^..H 

juj-ctivcb contempiated — represent a (Unuerous 
experiment upon American Ubert.e,. Fither .n.-r.iri.^nt . if ^cpt-d, .ill b.qin 
an irreversible process ot unrave.ir., the hi.t.ri. tabri, ot he BU. of ^ 
Rights, our profound r- w-ct t.r t^e r ncue. . . H t> . .e.ire of it, b.rs to 
serve the rommon good leads us to ^ .v to /ou. t.:e r,er her , ot t". Sen it^ 
SubcomxTxttee un the -on.t.tut.on rue concern ot ..u juve t r.rr.ent i^ not the 
promotiun of r.-li^jion, it t t>e oon^.-rvaticm ,f a t r.. i „i ^ns^ so. ^'^t 



protects all reli^icin^, jnd belut , t qually. 



surest sateguaifi tnt^ 



'that . md r.otr 1 n ^ ls( , ot 1 1 



- .--berv.tion .nd .trerujr^, n.; 01 .nu icKgious 
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statement to: Subcommittee on tne Constitution 
Senate Juaiciary Com.aittee 

Subject: S.J. Res. 2; S.J. Res. 5 

By: Unitarian Universalist Associatioii Washington Office 
Americans for Religious Lioerty 

Presented by: Eaa Doerr, Executive Director, Americans for 
Religious Liberty, Pox 6656, Silver Spring, 
MD ^0906 (Telei^hone: 596-^447) 

June 25, 1985 



Mr Chairman and Members of the Committee: 

The Unitarian Universalist Association, with 175,000 
members, is comi;osed of over 1,000 congregations in the 
United States. Unitarian Universalism has a long history 
in our country, going back to the time of the American 
Revolution. Indeed, the cnurch of the Pilgrims in 
Plymouth, Mass., is a Unitarian Universalist church. At 
its annual General Assembly, ireld in Atlanta only last 
week, the delegates voted ovej whelmingly to sui^i^ort a 
resolution reaffirming the denomination's stance in favor 
of strict church-state separation and the religious 
neutrality of public educatun. 

Americans for Religious Liberty is a nonprofit national 
educational organizatica dedicated to defending the 
religious liberty of all persons and the constitutional 
principle of separation of church and state which is the 
basic guarantee of religious freedom. ARL*s members 
represent a broad cross section of our nation's rich 
diversity of faiths o 

We recognize that many people do not fully understand the 
U.S. Supreme Court's rulings over the years on the subject 
of religion and public education. It is unfortunate that 
some media figures have misled many into thinicing that 
the Court is somehow hostile to religion ana that students 
in our public schools have been deprived of the right to 
pray. The truth, however, is that the Supreme Court is 
not hostile to religion ana has never ruled, or even 
suggested, that students may not engage a personal prayer 
or other forms of religious expressior ''he Court has 
only ruled that state sponsorship or r ^^mentation of or 
involvement in religious activities in our puolic schools 
is incompatible with the religious neutrality required of 
government ana public scncols by the First Amendment. 
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The Unitarian Universalist Association //asnington Office 
and Americans for Religious Liberty oppose both S.J. Res. 2 
and S.J. Res. 3 for the ro:i^lowing reasons: 

1. No amendment to tne Constitution is neeaed to safeguard 
the right of students to individual, personal prayer, a 
right which has not been infringed. To take the extra- 
ordinary action of amending the Constitution to protect a 
right that is not endangered is both unnecessary and 
frivolous. 

2. Insofar as the proposed amendments refer to "group 
silent prayer" or " group prayer", they smack of f^^nment 
sponsorship of or involvement in an activity requiring the 
organization, regimentation, or coordination of a number 
01 students in a religious endeavor. This suggests that 
the state or its agents favor group over individual 
religious expression; that the state or its agent? ..tive 
the competence and authority to deciae when students should 
engage in a religious activity; and. that prayer, whether 
vocal or silent, is a specific religious activity which 

the state and its agents prefer over other modes of religious 
activity or expression, such as reading religious literature 
or performing good works. 

3- Either of these two proposed amendments would result in 
teachers being pressed into seivice as religious 
functionaries, roles generally beyond their competence and 
not of their choosing. 

These two proposed amendments suggest that our churches 
and synagogues, our families, and our children are not able 
to maaage their religious lives without the help or inter- 
ference of the state. If history has taught us anything. 
It IS that government "aid" is not only not necessary but 
18 actually more harmful to religion than our country's 
present policy of benevolent neutrality, based on the 
principle of separation of enure, ana state. 

5- Government sponsorship or regimentation of religious 
activity breeds disrespect for religion. This has been 
the experience of such countries as Great Britain, where 
nearly all students are subjected to government regimented 
devotions and religious instruction. 

We respectfully urge that the Subcommittee not support 
either of these two unnecessary and potentially harmful 
proposed amendments. 
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WRITTEN TESTIMONY 
SUBMITTED FOR THE RECORD 

Mr. Faith Evans 

Office for Church in society 

United Church of Christ 

THE UNITED CHURCH OF CHRIST, THROUGH ITS EXECUTIVE COUNCIL, HAS HAD 
AS ITS POLICY SINCE OCTOBER 1971 OPPOSITION TO GOVERNMENTALLY MANDATED 
SCHOOL PRAYER, WE BELIEVE THE PRESENT LEGISLATION BEFORE THE CONGRESS 
VIOLATES CLEAR PRINCIPLES SET DOWN IN THE PRESENT CONSTITUTION BY OUR 
FOREFATHERS, WHO HAVING PERSONALLY EXPERIENCED RELIGIOUS PERSECTUION IN 
THEIR NATIVE LANDS, FOUND THEMSELVES FORCED TO COME TO THIS LAND AS A 
RESULT OF THEIR FATHERS AND MOTHERS RELIGIOUS VIEWS WHICH WERE NOT THOSE 
HELD BY THE GOVERNMENT OF THEIR FORMER NATIONS. 

WE IN THE UNITEIi CHURCH OF CHRIST BELIEVE THAT CHILDREN HAVE THE 
RIGHT TO PRAY PRESENTLY IN ANY PUBLIC SCHOOL OR PUBLIC PLACE. A 
CONSTITUTIONALLY MANDATED SCHOOL PRAYER, SILENT OR OTHERWISE, WILL PLACE 
THAT PRESENT RIGHT IN JEOPARDY. 

THE TERM "VOLUNTARY" SHOULD BE ELIMINATED FROM ALL LEGISLATION FOR 
IT IS CLEAR THAT ANY STATE OR GOVERNMENT MANDATED SCHOOL PRAYER WOULD OR 
COULD NOT BE VOLUNTARY. IT WAS NOT VOLUNTARY PRIOR TO THE SUPREME 
court's ruling in 1971, NOR WOULD IT BE IF IT IS LEGISLATED IN THE 19808. 

AS CHRISTIANS WE IN THE UNITED CHURCH OF CHRIST FEEL STRONGLY THAT 
THE AIM OF EDUCATION IS TO FOSTER THE FULLEST POSSIBLE DEVELOPMENT OF THE 
PERSON'S CAPACITIES AS A HUMAN BEING CREATED BY GOD. BUT THIS 
RESPONSIBILITY FOR EDUCATION Of THE CHILD SHOULD BE SHARED BY PARENTS, 
THE CHURCH, AND THE GOVERNMENT. THEREFORE PARENTS, THE CHURCH AND 
GOVERNMENT ALL HAVE RIGHTFUL INTERESTS IN THE EDUCATION OF THE CHILD. 

THE RESPONSIBILITY FOR RELIGIOUS EDUCATION AND WORSHIP BELONGS 
PRIMARILY TO THF CHURCH AND THE HOME. 

DEVOTIOI^AL ACTIVITIES OR RELIGIOUS TEA. "ING DIRECTED TO RELIGIOUS 

COMMITMENT SHOULD NOT BE INCLUDED IN THE CURRICULUM OR PROGRAM OF THE 

PUBLIC SCHOOL. IN THE SETTING OF THE PUBLIC SCHOOL THERE IS NO 
SATISFACTORY WAY OF ESCAPING THE ASSOCIATION OF COMPULSION WITH SUCH 

TEACHING AND ACTIVITIES. 
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TBI PEOPLE OP THE UNITED STATES HAVE VARIOUS RELIGIOUS LOYALTIES; 
PBOTBfiTAKT, RGHAN CATHOLIC, ORTHODOX, JEWISH, ETC. SOME ARE NOT 
ADHERENTS OF ANY RELIGIOUS BODY OR DO NOT PROFESS ANY RELIGIOUS BELIEFS. 
THIS RELIGIOUS PLURALISM CANNOT BE DISREGARDED IN FORMULATING POLICIES 
CONCERNING THE RELATION OF EDUCATION AND RELIGION IN PUBLIC SCHOOLS. 

THE RELIGIOUS PLURALISM CHARACTERISTIC OF THE UNITED STATES AND THE 
DISAVOWAL OF SOCIETAL COMPULSION IN RELIGOUS ACTIVITIES AND OBSERVANCES 
HAVE UNDERMINED TRADITIONAL RELATIONS BETWEEN THE PUBLIC SCHOOL AND THE 
CHURCH IN MANY COMMUNITIES. THESE FACTS HAVE CONFRONTED BOTH THE CHURCH 
AND TW PUBLIC SCHOOL WITH THE NEED TO DEVISE NEW WAYS THROUGH WHICH 
THEIR RESPECTIVE RESPONSIBILITIES FOR THE DEVELOPMENT OF CHILDREN CAN 
BEST f»S DISCHARGED. 

SINCE THE DECISION OP THE SUPREME COURT IN 1971 DECLARING 
UNCONSTITUTIONAL CERTAIN RELIGIOUS ACTIVITIES IN PUBLIC SCHOOLS WHICH 
WERE FOR A LONG TIME SANCTIONED BY LAW AND CUSTOM, RAISED IMPORTANT 
QUESTIONS CONCERNING THE NATURE OP EDUCATION, AND THE RELATION OF PUBLIC 
SCHOOLS TO THE CHURCHES. AND SINCE THESE QUESTIONS ARE OP GREAT 
IMPORTANCE TO PARENTS AND CHILDREN AND TO THE CHURCHES, AS WELL AS THOSE 
IN GOVERNMENT CONCERNED WITM EDUCATION, THE UNITED CHURCH OP CHIRST HAS 
ENCOURAGED ITS MEMBERS TC PARTICIPATE IN EFFORTS TO STRENGTHEN AND 
IMPROVE PUBLIC EDUCATION THROUGH SUCH POSITIVE STEPS AS: 

KEEPING INFORMED ABOUT THE NEEDS OP THE PUBLIC SCHOOLS AND THE 
ISSUES RELATING TO PUBLIC EDUCATION AS A BASIS FOP INTELLIGENT 
ACTION AS ^ITIZENS; 

ENGAGING IN INTELLIGENT APPRAISAL AND RESPONSIBLE CRITICISM OP 
PROGRAMS OP PUBLIC EDUCATION; 

SUPPORTING QUALIFIED CANDIDATES POP BOARDS OF EDUCATION AND 
BEING WILLING TO SERVE AS MEMBERS OF SUCH BOARDS; 
WORKING FOR IMPROVED FINANCIAL SUPPORT OF PUBLIC SCHOOLS; 
EMPHASIZING PUBLIC SCHOOL TEACHING AS A PROFFSSION THROUGH 
WHICH THE CHRISTIAN CAN EXPRESS HIS CHPISTIAN VOCATION. 
THE LOCAL CHURCH, AND INSTRUMENTALITIES SEPVING UNITED CHURCH OP 
CHRIST CHURCHES, ARE ENCOURAGED TO EXPLORE AND DFVKLOP WAYS TO PROVIDE 
CHILDREN OF SCHOOL AGE ADEQUATE OPPOPTUNITIES FOR WORSHIP AND FOR 
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INSTRUCTION DIRECTED TOWARDS CHRISTIAN COMMITMENT, OUR CHRISTIAN 
EDUCATION PROGRAM SUPPOR': THROUGH OUR BOARD FOR HOMELAND MINISTRIES AND 
CARRIED ON BY OUR LOCAL CHURCHES IS SUPPORTED BY SUCH POSITIVE STEPS AS: 

ENCOURAGING MORE ADEQUATE PROVISIONS AND USE OF FACILITIES FOR 

CHRISTIAN EDUCATION; 

MORE AND BETTER QUALIFIED TEACHERS IN CHRISTIAN EUCATION ON 
BOTH PART-TIME OR FULL-TIME BASIS? 

ADEQUATE TEXTBOOKS AND OTHER TEACHING AIDS FOR ENLARGED 
PROGRAM OP CHRISTIAN EDUCATION 

IMPROVEMQJT OF SUCH ESTABLISHED MEANS OF CHRISTIAN EDUCATION 

AS SUNDAY CHURCH SCHOOLS, CONFIRMATION INSTRUCTION, AND NEW 

MEMBERSHIP CLASSES, ALONG WITH NEW EXPERIMENTAL MODELS. 

I CLOSE WITH A QUOTE FROM MATTHEW (72:21) "RENDER THEREFORE UNTO 

CAESAR THE THINGS WHICH ARE CAESAR'S: AND UNTO GOD THE THINGS THAT ARE 

GOD'S". THESE WORDS SHOULD NOT BE TAKEN LIGHTLY, PRAYER IS THE 

PROVIDENCE OF CHURCH AND HOME AND IS NOT A PROPER AREA FOR GOVERNMENT. 

OUR CONSTITUTION STATES "CONGRESS SHALL MAKE NO LAW RESPECTING AN 
ESTABLISHMENT OF RELIGION, OR PROHIBITING THE FREE EXERCISE THEREOF." 

-U.S. CONSTITUTION, AMENDMENT 1. 

THE UNITED CHURCH OF CHRIST BELIEVES THAT FOR THE UNITED STATES 

SENATE TO PASS ANY OF THE PRESENT LEGISLATION MANDATING PRAYER IN PUBLIC 

SCHOOLS, IT WOULD CREATE HAVOC AND COMPETITION WITH THOSE RELIGIOUS 

GROUPS WHO ON ONE HAND DOMINATE THE LIFE OF COMMUNITIES THROUGHOUT THE 

NATION AND THOSE WHO REPRESENT THE RELIGIOUS VIEWS OF THE MINORITY 

SEGMENT OF THOSE COMMUNITIES. WE THE'^iFORE WOULD BEGIN TO RE-CREATE IN 

THIS NATION THE CONDITIONS THAT FOSTER THE KIND OF RELIGIC)US PERSECUTION 

OF THOSE WITH THE FFwEST NUMBERS, OP THF LEAST RESOURCES. 
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STATEMENT FOR THE RECORD 
BY THE LUTHERAN COUNCIL IN THE U.S.A. 
ON S. J. RES. 2 

This statement is submtted on behalf of three church bodies of the 
Lutheran Council in the U.S.A.: 

* The American Lutheran Church, headquartered in Minneapolis. 
"uu:n"'r:s:3::.'sf -n^-Sa-ons having approximately 2.4 

* The Lutheran Church in America, headquar tei ed in New York, New 
York composed of 5,800 congregations having approximately 2.9 
million members in the U.S., and 

* The Association of Evangelical Lutheran Churches, headquartered in 
St. Louis. Missouri, composed of 275 congregationr having 
approximately 110,000 U.S. members. naving 

These Luthetan church bodies maintain that the proposed 
constitutional amendment before this subcommittee, S.J.Res. 2. is unnecessary 
from a religious point of v.ew and unwise from a public policy perspective. 
This amendment would allow "individual or group silent prayer or reflection" 
at all levels of public education. 

In numerous past instances we have testified before Judiciary 
Ca-.ittee» of the House of Representatives and the United States Senate on the 
i«.ue of vocal prayer amendments. Our opposition to these is expressed in the 
attached documents which we also submit for the record. 

We must, however, oppose just as strenuously an effort to amend our 
Conatitution allowing for "silent" prayer in public schools. This is an 
effort which proponents claim will return some form of prayer or religious 
practice to public schools. 

Vet, it is impossible to "return" silent prayer to the schools; 
•o-ethlng cnnot be returned that hss not been removed. There has never been 
.ny judicial action, at the Supreme Court or any other level, removing silent 
prayer from the clas.rooil.--nor could there ever be. In the strictist 
Totalitarian regime no force of arms, no edict, no abu.,e of power could ever 
-cco-pli.h thia. Why do we presume that this has taken place m our coun.-y' 
The empty rhetoric claiming that "God has been expelled from our public achool 
cUaaroo..." unfortunately espoused at the highest levels of government, i. a 
theological in.ult to our Creator. Cod', Involvement in the good thinga of 
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this world, including education, is dependent on love for us, not on 
government-sanctioned prayer in public schools or other public meeting places. 

Today if a child wishes to bow in prayer, he or she is able to do 
so at any time of the school day. There is no need to set aside a special 
time during the day for "group silent prayer." This could only lead to 
mischief in cases where a strong-willed teacher could influence the type of 
prayer used, such as Christian, while remaining within the strict 
interpretation of the law by not encouraging "any particular form of prayer." 
A 1971 statement of the Church Council of the American Lutheran Church 
underlines this fact: 

We are free to pray in our own words to our own God. We are 
free to read the Bible in the version we prefer. We are 
protected against having to join in devotional exercises decreed 
by governmental authorities. We are free to pray in public and 
to read the Bible in public places. We cannot, however, force 
others to join us in such expressions of our religious faith. 

The Supreme Court in its decision released on June 4th, 1985 
(WALLACE, GOVERNOR OF ALABAMA, ET AL. v. JAFFREE ET AL.) declared 
unconstitutional the State of Alabama's "moment of silence" statute concerning 
school prayer. Of obvious importance was the fact that the Alabama law 
included the suggestion that children pray during a set time. It was an 
encouraging decision to all people concerned about government neutrality 
toward religion. 

The purpose of prayer is to praise and petition God, not to serve 
the secular purpose of creating an ethical atmosphere for public school 
children. Prayer is communication with the Almighty which should change the 
person who prays--it must never be used to trivialize the faith of young 
children or provide some sort of religious imprimatur to public school 
education. It is far more than a pause before math class, or during 
honeroon. Thus, the intent in sponsoring public school prayer is vitally 
important, and the Lutheran churches resist any attempt by legislators or by 
school authorities to inject religious practices--whether spoken or 
sileat — into the public school classroom in an effort to create a wholesome 
milieu for public school learning. 
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In the Jaffrcc decision Justice O'Connor wrote: "Nothing in the 
United Statea Constitution as Interpreted by this Court .prohibits public 
achool atudenta fron voluntarily praying at any time before, during, or after 
the achool day." The only restrictions for voluntary prayer are interruptions 
of the educational process and the organization of groups or claases by 
officiala of the public schools. Students can pray when they want, not when a 
achool wants them toj can pray in the way they want, not as the school aays; 
can pray where they want, not where the school demands. Thia is not 
anti-religioua but ';trongly proTective of our faith. 

Justice Stevens, quoting Justice Jackson wrote in Jaffree ; "If 
there la any fixed star in our constitutional constellation it is that no 
official, high cr petty, can prescriSe what shall be orthodox in politics, 
nationalism, religion, or other matters of opinion or force citizens to 
confess by word or act their faith therein." He then concludedi "The State of 
Alabama, no less than the Congress of the United States, must respect that 
baaic truth." It Is this basic truth which would be undermined by the passage 
of S. J. Res. 2. 

While we arc concerned about government interference Into the realm 
of religious expression we are also concerned about the quality of public 
scVol education. Oi'r children's education is Inadequate ^ hen It is premised 
either on 1 nfference or antagonism to the religious elements In history. In 
community 1 1 f e or in the lives of Individuals. The Supreme Court has ruled 
state-mandated prayer unconst 1 tut ion^ 1 . it has not ruled out the study of 
religion in public schools. In this area. Lutherans see a positive challenge 
to interact with public school educator, in order to develop programs which 
acknowledge the religious and moral Hmensions of life while also respecting 
the larger religious neutrality mandated by the U.S. Constitution. 

Continued efforts to establish human ideas of prayer into Godly 
public education have been properly addressed by the Supreme Court in number 
of cases and in a variety of ways. These are decisions which the Lutheran 
Churches support. Our best reaction will be to strengthen our congregational 
worship services and pray together at home as f ami 1 ies--whilr working against 
ill-conceived efforts to engage he government in the religious affairs of our 
young people. 



ERIC i7.- 



171 



PUBLIC SCHOOLS 
and RELIGIOUS 
PRACTICES 

Statements made or supported 
by The American Lutheran Church 
on religion in the public schools, 
including school prayer and 
related concerns 

• statement of ALC Church Council, 
June 1981 

• testimony on School Prayer 
Amendment, August 1980 

• statement of Church Council on 
Prayer Amendment, October 1971 

I. Roligion in the Public Scliools 

Adopted by the Church Council of The American Lutheran Church, 25 
June 1981 (CC8L6J28), as a statement of comment and counsel to the 
member congregations of The ALC, in response to a request by the Tenth 
General Convention of The ALC, October 1980 (GC80.6.1). 

A. Questions and Concerns 

Various questions and concerns have arisen about the proper place for 
religion and religious expression in the public schools. Proposals favor- 
ing a constitutional amendment allowing schools to set aside time for 
prayer have been offered in Congress. Numerous communities have 
struggled with questions related to the inclusion of religious music in 
school programs. 

Fundamental questions about the plac ■ of religion in the public schools 
are being asked. Must all observance of religious holidays in the schools 
be avoided? What is the meaning and ultimate effect of religious liberty 
in a pluralistic society? Does the Constitution require that all religious 
expressions be equally excluded from the public schools so that no one 
of them receives unfair advantage (**no establishment** clause of the 
First Amendment)? Or, does it require that all be given equal oppor- 
tunity for expression ("free exercise** clause of the First Amendment)? 

Still other questions call for serious attention. Can public schools corduct 
courses in moral education which may have content offensive to sonje 
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religious groups? Is secular humanism, a view of human life which affirms 
human values but excludes all considerations of God, really the religious 
perfective of the public schools? Does the public school function as 
the established church" of American "civil religion?" 

Such questions reflect the deep concern felt by many Christians as they 
attempt to deal with expressions of their religious heritage and commit- 
ments in ways appropriate to a pluralistic society and sensitive to the 
requirements of religious liberty. 

B. Prescribed Religious Exercises 

Oflicially prescribed prayer and Bible-reading exercises in the school 
are essentially devotional in character and con^Jtute an offense to re- 
ligious liberty. The American Lutheran Church has declared that "read- 
ing of Scripture and addressing deity in prayer are forms of religious 
expression which devout persons cherish. To compel these religious 
exercises as essential parts of the public school program, however, is to 
mfrmge on the beliefs of religious persons as well as the rights of the 
ureligious." ("Church-State Relations in the U.S.A.," 1964) 

Laws mandating "voluntary" prayer in the public schools are unneces- 
sary since truly voluntary prayer is now possible. > Moreover, were the 
state to mandate such prayer, it would be no longer genuinely voluntary. 
We likewise oppose proposals which would strip the federal courts, 
including the Supreme Court, of jurisdiction to hear cases involving vol- 
untary school prayer. Such proposals have raised serious questions of 
constitutionality, appearing to ciicumvent the constitutional safeguards 
concerning religious liberty. 

Devotional exercises to cultivate an J nurture the religious faith of young 
people do not belong in the school but in the home and the church. 
Officially prescribed devotional exercises open the door to sectarian intru- 
sion or to governmental prescription of an official faith. 

C. Reh'gious Elements in Public Education 

While officially prescribed devotional exercises must be carefully excluded 
from public schools, it is important that our schools recognize the part 
that religion has played in the social and historical development of civil- 
ization and provide opportunity for the study of religion in accordance 
with the purposes of public education. 

Tlie American Lutheran Church has declared that "it is a distortion of 
the constitutional principle of neutrality of the state toward religion to 
insist that public schools ignore the influence of religion upon culture 
and persons. A rounded education ought to include knowledge of major 

'"Testimony on School Prayer Amendn.ent to S. 450"-see below. 
» . 2 
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religious groups and their emphases, the influence of religion upon the 
lives of people, and the contribution of religion to society, taught in his- 
tory, literature, social science, and other courses at levels consistent with 
the maturity and comprehension of the pupils. The objective for the pub- 
lic schools in this direction is understanding rather than commitment, a 
teaching about religion rather than a teaching of religion. Churches ought 
to offer their assistance to the public schools in preparing for and in sup- 
porting the teaching of such courses." ("Church-Stale Relations in the 
U.S.A.," 1964) 

This means that we uphold the freedom and responsibility of the schools 
to deal with the materials of heritage in a wholistic rather than truncated 
manner. For example, sacred or religious music ought not be excluded 
from school music programs. To do so would be to distort our cultural 
heritage. Moreover, to systematically exclude from the curriculum or from 
school programs all materials expressing religious themes would indirectly 
support secular humanism as the religious viewpoint of the public schools. 

Discussion of religious holidays in the school should be for the purpose 
of educational objectives and not a matter of religious observance. If 
schools close to allow for observance of religious holidays, care should 
be taken to treat equitably all religiou groups having a substantial 
numerical presence in the community. 

D. Values Education 

Schools unavoidably teach or transmit a whole range of values. Many 
such values are shared by an entire community and pose no special prob- 
lems to public schools. When values of various persons or groups in a 
community are in conflict, however, public schools often find themselves 
caught in such conflict. It is not then the function of the schools to exalt 
one set of religiously-grounded values above another. Nor should the 
schools give the impression that values are simply a matter of personal 
preference, thereby promoting a view of moral relativity. Such ap- 
proaches to questions of values are fundamentally inappropriate for pub- 
lic schools. 

Christian parents and the churches must assume their rightful responsi- 
bility for communicating their religious commitments and values to their 
children. The distinctiveness of those commitments and values should be 
neither promoted nor undermined by the manner of religious expression 
in the public schools. 
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II. Testimony on School Prayer Amendment 

Presented to Subcommiitee on Courts, Civil Liberties, and the Adminis- 
tration of Justice (of the U.S. House Judiciary Committeel 19 August, 
1980, by John R. Houck, general secretary of the Lutheran Council USA, 
on behalf of The American Lutheran Church, the Association of Evan- 
gelical Lutheran Churches, and the Lutheran Church in America. 

My name is John R. Houck, and I serve as general secretary of the Luther- 
an Council in the U.S.A. I appreciate this opportunity to testify on the 
provisions of S450 which would prohibit the Supreme Court from review- 
ing state laws relating to voluntary prayer in the public schools and bar 
federal district courts from hearing such cases. I am testifying on behalf 
of three member church bodies of the Lutheran Council: 

The American Lutheran Church, headquartered in Minneapolis Min- 
nesota, composed of 4,800 congregations having approximately 2.4 
million U.S. members; 

The Lutheran Church in America, headquartered in New York, New 
York, composed of 6,100 congregations having approximately 2.9 
million members in the U.S. and Canada; and 

The Association of Evangelical Lutheran Churches, headquartered in 
St. L^uis. Missouri, composed of 260 congregations haviiifi; approxi- 
mately 110,000 U.S. members. 

The Lutheran church bodies I represent recognize the serious theological 
and public-policy difficulties which arise when government mandates 
religious exercises in public schools. Since the landmark decisions of the 
Supreme Court in 1962 and 1963 (Engel and Schempp cases, 370 U.S. 
421 and 374 U.S. 203). these churches have consistently resisted legisla- 
tive attempts to circumvent the Court's actions. This activity has not been 
undertaken lightly. Within these church bodies, serious consideration has 
been given to the school prayer issue by lay persons and members of the 
clergy, by individuals within our congregations and staff of regional and 
national church offices. The position I am presenting here has been deter- 
mined in national conventions of the churches at which congregational 
representatives gather, and subsequent implementation has taken place 
according to the churches* constitutions and bylaws. We do not presume 
to say that the decisions of these conventions reflect the personal opinion 
of each and every member of these Lutheran church bodies; indeed, it 
is doubtful that any broadbased and inclusive institucion could truly make 
this claim. However, these statements, which serve as the foundation for 
our corporate action, do represent the end result of an organized and 
democratic process which is acknowledged as legitimate by members of 
these church bodies.^ 



J c f "^^'^y^' I*"^ ^^^^^ Schools,*' 1964; "Church-State Relations in 

;*!f » , , J/r «jl.L ^i-oposed Prayer Amendment and Our Cherished Religious 
Liberty ( 1971 ); Chnstian Concern for General Education** ( 1974 ) 
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Although the measure before this committee is focused on 'Voluntary 
prayer," I would like to share our common concerns about the broader 
questions raised in the public school prayer debate. Our position on 
school prayer reflect^ our theological presuppositions about prayer, an 
essential part of our religious life. 

1. Questionable Religious Practice 

From a purely religious perspective, we believe that prayers in public 
schools are not essential to fhe cultivation of religion in our youth. Prayer 
and religious readings in public school classrooms, even iiiose which may 
reflect our own religious tradition, are often ritualistic in character, with 
dubious value either as an educational or religious experience. The church 
bodies I represent maintain that the nurture of religious faith belongs in 
the home and in the church, not in the public schools. 

In addition to questioning the religious benefits of prayers in public school 
classrooms, Lutheran churches have serious theological reservations aboui 
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"nondenominational prayer" within this setting. The religious value of 
"sanitized prayers," as they have been described in earlier hearings before 
this committee, is questionable. Such prayers may even be objectionable 
since they may promote a religious experience which conveys none of the 
substance, the depth, or the cutting edge of our historic witness-or that 
of other faith groups. 

We also object to "nondenominational prayers" which may uncritically 
mix nationalism and religion. As the Lutheran Church in Ameiica state- 
ment says so clearly, "the more we attempt as Christians or Americans to 
insist on common denominator religious exercise or instruction in public 
schools, the greater the risk we run of diluting our faith and contributing 
to a vague religiosity which defines religion with patriotism and becomes 
a national folk religion/' Accepting as the norm in public schools "sani- 
tized" prayer or nondenominational prayer reflecting a . rong "civil re- 
ligion" may seriously undermine parental direction of the religious experi- 
ence of their children. 

We believe that the purpose of prayer is to praise and petition God, not 
to serve the secular purpose of creating a moral or ethical atmosphere 
for public school children. Prayer is communication with God which may 
change the person who prays— but it is not a tool to be used to "christian- 
ize" or "moralize*' public education. Thus, the intent in mandating public 
school prayer is vitally important, and the Lutheran churches I represent 
would resist any attempt by legislators or by school authorities to inject 
prayer into the public classroom in an effort to simply create a wholesome 
milieu for public school learning. 

We perceive no need to "put God back into education" by mandating 
prayer in the classroom. As Lutherans in the U.S., we affirm the principle 
of "institutional separation and functional interaction" between church 
and government, and recognize the distinctive calling and sphere of 
activity of each institution. However, we believe that God is active and 
powerful in all human affairs and operates through human institutions 
which maintain peace establish justice, protect and advance human 
rights, and promote the general welfare of all persons—proper concerns 
of the government. God's involvement in the goc J things of his creation, 
including education, is dependent on his love for us, not on government 
mandated prayer in public schools or other public buildings. 

However, we are concerned about the quality of public school education 
and understand it to be inadequate when it is premised either on indiffer- 
ence or antagonism to the religious elements in history, in community 
life, or in the lives of individuals. We strongly object to policies which 
world make the de facto creed of public schools a secularism wliich 
would be inimicable to religious beliefs. Maintaining a wholesome neu- 
trality among all kinds of religions-whether theistic or non-theistic in 
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character— is a difficult but essential task for the community. While the 
Supreme Court has ruled state-mandated prayer unconstitutional, it has 
not ruled out the sftidy of religion in public schools. In this area, Luther- 
ans see a positive challenge to interact with public school "'lucators in 
order to develop programs which acknowledge the religious and moral 
dimensions of life while also respecting the larger religious neutrality 
mandated by the Constitutior. 

2. Questionable Public Policy 

We have stated our position that, from our religious viewpoint, prayer in 
public scliools is of dubious value in instilling virtues or in creating a 
"moral atmosphere'* for school children. From a public-policy perspective, 
we also recognize the serious difficulties which this practice creates in 
tern^s of the religious rights of individuals and the welfare of the com- 
munity as a whole. 

Tlie Lutheran church bodies I represent acknowledge that the historical 
situation in the United States has changed since the early days of the 
Republic when underlying religious beliefs were assumed. iTie influx of 
new immigrants, with varying traditions and creeds, and r range of 
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other historical circumstances has contributed to a society which is thor- 
oughly pluralif 'c. The Lutheran churches view this situation as a chal- 
lenge and not a chreat— a challenge to articulate clearly the tenets of our 
faith in this pluralistic culture rather than cHng to practices which may 
have been appropriate at an earlier stage in our nation's development but 
which need re-evaluation in the light of historical change. Public school 
prayer is one of those practices. 

As Lutherans in the U.S , we cherish the guarantees of religious liberty 
which were written into the Constitution. We affirm the fact that the 
government safeguards the rights of all persons and groups in our society 
ty the free exercise of their religious beliefs and makes no decisions re- 
l^arding the vahdity or orthodoxy of any doctrine. These religious free- 
doms are guaranteed to all, t members of traditional religious groups, 
nonconformists and nonbelie\ers. We recognize that, given our plural- 
istic culture, religious exercise in public schools may infringe on the rights 
of some individuals and groups in society and invite sectarian divisiveness 
in the community. 

The following Lutheran Church in America statement, reaffirmed in July 
of 1980 by representatives of the congregations gathered in convention in 
Seattle, discusses the public policy impHcations of this situation: 

A due regard for all religious faiths and also for nonbelitvcrs and 
nonconformists of all kinds makes it imperative that the puMic 
schools abstain from practices that run the risk of intnision of sectar- 
ian elements and divisiveness. The public schools serve a unique and 
valued place in helping to build a civic unity despite the diversities of 
our pluralistic culture. It should be noted that when the state deeply 
involves itself m religious practices in the public schools, it is thereby 
not only appropriating a function properly served by the church and 
the family, but subjecting the freedom of believers and unbelievers 
alike to the restraint that accompanies the use of governmental power 
and public facilities in the promotion of religious ends. 

The changes mandated by the 1962-63 Supreme Court decisions should 
be understood in a positive, rather than a negative light by those con- 
cerned about religious freedoms. A 1971 American Lutheran Church 
statement affirming these decisions expresses this sentiment and focuses 
on the freedoms protected \jy the Court rather than the restrictions posed: 

We are free to pray in our own words to our own God. We are free to 
read the Bible in the version wc prefer. We are protected against 
having to join in devotional exercises decreed by the governmental 
authorities. We are free to pray in public and to read the Bible in 
public places. W« cannot, however, force others to join us in such 
expressions of our religious faith. These ireedoms and these protec- 
tions our Constitution, as interpreted by the Supreme Court in its 
school prayer and Bible reading decisions, presently assures us. 
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For both theological and public-policy reasons, the Lutheran churches I 
represent have consistently supported the changes in practice which were 
mandated by the Supreme Court's 1962-1963 decisions. Understanding 
our theological and public-policy concerns about the broader school 
prayer issue is essential to understanding our position on the specific 
provision of S450 which is being considered this committee. 



3. What Is "Voluntary Prayer*? 

This proposal deals with "voluntary prayer" in public schools classrooms 
and public buildings. I would like to again express our understanding, 
and that of many other groups testifying here, that the Supreme Court 
has not prohibited voluntary prayer in schools— indeed, there is no way 
it could \ an personal communication between an individual and God. 
Neither 'las it outlawed the inclusion of a moment of silence for medita- 
tion or I rayer in the school day or forbidden children from reading the 
Bible or oraying aloud in schools. What has not stood up to judicial scru- 
tiny are prayer sessions mandated by law or organized by school officials— 
even if participation would be, in one manner or another, optional. 

The question of just what comprises voluntary prayer is central to this 
issue. The Lutheran churches, like the courts, have questioned whether 
school-organized prayer sessions can be completely "voluntary." Children 
attending public schools are there under compulsion of public law. Public 
school fajilities are used, and the teachers— symbols of authority in the 
classroom-may supervise the exercise. As the Lutheran Church m Amer- 
ica statement cited above says. 

These factors combine to operate with indirect coercive force on 
young and impressionable children to induce them to take part in 
these exercises, despite freedom to be excused from participation. 
Even persons with a genuine regarJ for praver and the Bible may 
object to havint^ their children engage in these ewrcises when they 
are supported by the compulsion of law. 

In earlier testimony, this committcv" has heard representatives of re- 
ligic js organizations differ among themselves as to what type of "volun- 
tary prayer* would be acceptable from their religious perspective. Some 
would find in^Tdcnominational prayer acceptable, while others would 
insist on non-denominational prayer; yet others would find either practice 
unsuitable. To deal with these religious differences, several have sug- 
gested that "community standards** be the means for determining actual 
practice in the public schools. However, the "community standard** argu- 
ment ignores the reality and the depth of these religious differences, 
especially as they regard minority groups, and does not seriously weigh 
the fundamental constitutional questions involved in this practice Re- 
ligious differences, even among advocates of school prayer, will surely 
find expression in diverse practices which could result in separate com- 
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munities experiencing a greater or lesser degree of religious freedom. 
Individual states making final determinations on the school prayer issue 
could lead to a "patchwork quilt" of interpretations as to what the First 
Amendment to the Constitution means in practice. 

The school prayer amendment to S450 could, in effect, set aside a nation- 
wide -tandard for religious freedoms guaranteed by the Constitution and 
interpreted by the Supreme Court. We strongly maintain that the stan- 
dard for determining which laws provide for truly "voluntary praver" in 
public schools and which actually violate the First Amendment should be 
unifonn throughout the United States. Thus, we maintain that hearing 
cases involving voluntary prayers in public schools is not just a state issue, 
but is properly within the jurisdiction of the Supreme Court. 

The precedent this legislation could set makes it transcend the public- 
policy implications of permitting prayer in public schools; it touches upon 
the proper relationship between Congress and the Supreme Court and 
also between the states and the federal government. Other witnesses 
who have testified before this committee have discussed in detail the 
serious constitutional questions this measure raises, questions involving 
the separation of powers and congressional attempts to limit Supreme 
Court jurisdiction on specific issues involving constitutional rights. Some 
have described the school prayer amendment as a "backdoor" way of 
amending the Constitution, one which would bypass accepted procedures 
in an attempt to s- ^ction certain practices likely to be ruled unconstitu- 
tional if reviewed ^ the Supreme Court. 

If it is the wish of Congress to clarify the 1963 Supreme Court ruling for 
local school boards or districts, the prayer amendment to S450 is an 
inappropriate and perhaps even unconstitutional method to employ. If 
implemented, this legislation could create new problems of interpretation 
and could lead to unsuspected results in areas vitally touching on religious 
liberty. Besides opening the door to divisiveness in the community, it 
could prove to be the forerunner of other attempts to circumvent the 
decisions of the Supreme Court on key issues. It would be possible for 
Congress to follow the precedent set by this bill and remove fiom the 
jurisdiction of the Court other practices which could more fundamentally 
threaten religious liberty and infringe upon constitutional rights. 

In an election year, it may seem politically desirable to approve what may 
be popularly perceived as a "vote for morality and prayer." However, we 
perceive the prayer amendment to S450 as unnecessary from a religious 
point of view and unwise from a public policy perspective. On behalf of 
The American Lutheran Church, the Lutheran Church in America and 
the Association of Evangelical Lutheran Churches, I urge you to reject 
this measure. 
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III. Proposed Prayer Amendment and 
Our Cherished Religious Liberty 

Adopted October 22, 1971, by the Church Council, the legislative agency 
between general conventions, of The American Lutheran Church, by a 
vote of 40 in favor, none against, and no abstentions, with four members 
absent. (C70.10.173). 

Tile guarantees of religious liberty written into the Constitution of the 
United States have served this nation well. Both church and state are 
the stronger because government cannot pass laws "respecting an estab- 
lishment of religion or prohibiting the free exercise thereof.** 



AKAmerican Lutherans we cherish the freedom and the responsibility 
the First Amendment assures us. We cherish our freedom to pray, to 
assemble, to worship, to study, to teach, and to serve our neighbors as 
the fullness of our faith directs. We respect the similar freedoms and 
responsibilities of our neighbors of other religious faiths. We do not seek 
to impose our understandings upon them; we expect the same considera- 
tion from them. 

By its very nature, religious expression is both personal and corporate. 
It cannot be forced or coerced. It must be true to its distinctive self and 
to its own corporate commitment. It resists becoming the captive of any 
race, class, ideology, or government, lest it lose its loyalty to its Lord. 

This protection we enjoy in America. We are free to pray in our own 
words to our own God, We are free to read the Bible in the version we 
prefer. We are protected against having to speak govemmentally com- 
posed prayers. We are protected against having to join in devotional exer- 
cises decreed by governmental authorities. We are free to pray in public 
and to read the Bible in public places. We cannot, however, force others 
to join us in such expressions of our religious faith. These freedoms and 
these protections our Constitution, as interpreted by the Supreme Court 
in its school prayer and Bible reading decisions, presently assures us. 

We see no need, therefore, for any amendment to the Constitution to per- 
mit participation in ''nondenominational prayer** "in any public building." 
Such an amendment would endanger our religious liber ly; it would tend 
to establish a governmental nondcnomi national religion; it would pave 
the way for courts to intervene in defining what is acceptable as an expres- 
sion of religion; and it would limit rights already granted and clearly 
established in American life. 

Tile Church Council in 1971 reaffirms the paragraph commended by the 
1964 General Convention and adopted by the 1966 General Convention 
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"as an expression of the policy and conviction of The American Lutheran 
Church": 

Reading of Scripture and addressing deity in prayer are forms of 
religious expression which devout persons cherish. To compel these 
leiigious exercises as essential parts of the public school program, 
however, is to infringe on the distinctive belieft of religious persons as 
well as on the rights of the irreligious. We believe that freedom of 
religion is best preserved when Scripture reading and prayer are 
centered in home and church, their effects in the changed lives of 
devout persons radiating into the schools and into every area of com- 
munity life. It is as wrong for the public schools to become agents for 
atheism^ godless secularism, scoffing ineligion, or a vague "religion in 
general as it is for them to make religious rites and ceremonies an 
integral part of their programs. 

As a nation we should be careful not to endanger our cherished religious 
hberty through the well intended but potentially harmful "prayer amend- 
ment ( House Joint Resolution 191 ) . 
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NOTE: Where it is fcaaa>le, » eyllabui (heidnoie) wOl be released, at it 
bdiv done in connection with this case, at the time the opinion is issued. 
The svlbhua eonstHutcs nopart of the opinion of the Court but has been pre- 
parea by the Reporter of Dedaions for the convenience of the reader. See 
VniUd Stalas t. DetwU iMmher Co., 200 U. S. 821. 837. 



SUPREME COURT OF THE UNITED STATES 



WALLACE, GOVERNOR OF ALABAMA, et al. v. 
JAFFREE ET AL. 

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CTRCUIT 

No. 83-812. Argued December 4, ld84— Decided June 4, 1985* 

In proceedings instituted in Federal District Court, appeOees challenged 
the constitutionality of, infer alia, a 1981 Alabama SUtute (S 16-1-20.1) 
authorizing a 1-nunute period of silence in all public schools 'Yor medita* 
tion or voluntary prayer." Although finding that S 16-1-20.1 was an ef- 
fort to encourage a religious activity, the District Court ultimately held 
that the Establishment Clause of the First Amendment does not prohibit 
a State from establishing a religion. The Court of Appeals reversed. 

Held: Section 16-1-20.1 is a law respecting the establishment of religion 
and thus violates the First Amendment. Pp. 9-23. 

(a) The proposition that the several States have no greater power to 
restrain the individual freedoms protected by the First Amendment than 
does Congress is firmly embedded in constitutional jurisprudence. The 
First Amendmr^nt was adopted to curtail Congress' power to interfere 
with the individual's freedom to believe, to worship, and to express him- 
self in accordance with the dictates of his own conscience, and the Four- 
teenth Amendment imposed the same substantive limitations on the 
States' power to legislate. The individual's freedom to choose his own 
creed is the counterpart of his right to refrain from accepting the creed 
established by the m^ority. Moreover, the in:* ddual freedom of con- 
science protected by the First Amendment embraces the right to select 
any religious faith or none at all. Pp. 9-16. 

(b) One of the well-established criteria for determining the constitu- 
tionality of a statute under the Establishment Clause is that the statute 
must have a secular legislative purpose. Lemon v. Kurizman, 403 



•Together with No. 83-929, Smith et al. v. Jaffree ef of., also on appeal 
from the same court. 
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U. S. 602, 612-613. The First Amendmert requires that a statute must 
be invalidated if it is entirely motivated by a purpose to advance relidon. 
Pp. 16-18. 

(c) The record here not only establishes that § 16-1-20. 1's purpose was 
to endorse religion, it also reveals that the enactment of the statute was 
not motivated by any clearly secular purpose. In particular, the state- 
ments of § 16-1-20. rs sponsor in the legislative record and in his testi- 
mony before the District Ck)urt indicate that, the legislation was solely an 
"effort to return voluntary prayer'' to the public schools. Moreover, 
such unrebutted evidence of legislative intent is confirmed by a consider- 
ation of the relationship between S 16-1-20.1 and two other Alabama 
statutes— one of which, enacted in 1982 as a sequel to $ 16-1-20.1, au- 
thorized teachers to lead ''willing students" in a prescribed prayer, and 
the orher of which, enacted in 1978 as i 16-1-20.1*8 predecessor, author- 
ized a period of silence "for meditation" only. The State's endorsement, 
by enactment of S 16-1-20. 1, of prayer activities at the beginning of each 
school day is not consistent with the established principle that the Gov- 
ernment must pursue a course of complete neutrality toward religion. 
Pp. 16-23. 

705 F. 2d 1526 and 713 F. 2d 614, affirmed. 

Stevens, J., delivered the opinion of the Court, in which Brennan, 
Marshall, Blackmun, and Powell, JJ., joined. Powell, J., filed a 
concurring opinion. O'Connor, J. , filed an opinion concurring in the judg- 
ment. Burger, C. J., and Whtte and Rehnquist, JJ., filed dissenting 
opinions. 
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NOTICE: Thit opiiuoo b tubjeet to fonnil revinon before publication in the 
preliminaij print of the Umtod States Reporta. Readers are requested to 
notiiy the Reporter of Deckiona, Suiveme Court of the United SUtes, Wash- 
ii^Ston, D. C. 20643, of any typomphieal or other formal errors, in order 
that GorrcctioDa may be made berore the preHminary print goes to preaa. 

SUPREME COURT OF THE UNITED STATES 



No8. 83--812 AND 83-929 



GEORGE C. WALLACE, GOVERNOR OF THE STATE 

OF ALABAMA, ET al., APPELLANTS 
83^812 V, 

ISHMAEL JAFFREE ET al, 

DOUGLAS T. SMITH, etal., APPELLANTS 
83-929 V. 

ISHMAEL JAFFREE ET al. 

ON APPEALS FROM THE UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH aRCUTT 

[June 4, 1985] 

Justice Stevens delivered the opinion of the Court, 

At an early stage of this litigation, the constitutionality of 
three Alabama statutes was questioned: (1) § 16-1-20, en* 
acted in 1978, which authorized a one-minute period of silence 
in all public schools 'for meditation'V (2) §16-1-20.1, en- 
acted in 1981, which authorized a period of silence "for medi- 
tation or voluntary prayer";* and (3) § 16-1-20.2, enacted in 



'Alabama Code S 16*-l-20 (Supp. 1984) reads as follows: 

^At the commencement of the first class each day in the first through the 
sixth grades in all public schools, the teacher in charge of the room in which 
each such dass is held shall announce that a period of silence, not to exceed 
one minute in duration, shall be observed for meditation, and during any 
such period silence shidl be maintained and no activities engaged in.** 
Appdlees have abandoned any claim that S 16-1-20 is unconstitutional 
See Brief for Appellees 2. 

'Alabama Code S 16-1-20.1 (Supp. 1984) provides: 

''At the commencement of the firat class of each day in all grades in all 
public schools the teacher in charge of the room in which each class is held 
may announce that a period of silence not to exceed one minute in duration 
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1982, which authorized teachers to lead "willing students" in 
a prescribed prayer to "Almighty God ... the Creator and 
Supreme Judge of the world."* 

At the preliminary-ii\junction stage of this case, the Dis- 
trict Court distinguished §16-1-20 from the other two stat- 
utes. It then held that there was "nothing wrong" with 
§16-1-20,^ but that §16-1-20.1 and 16-1-20.2 were both 
mvalid because the pole purpose of both was "an effort on the 
part of the State of Alabama to encourage a religious activ- 
ity."' After the trial on the merits, the District Court did 
not change its interpretation of these two statutes, but held 
that they were constitutional because, in its opinion, Ala- 
bama has the power to establish a state religion if it chooses 
to do so.* 

The Court of Appeals agreed with the District Court's ini- 
tial interpretation of the purpose of both §§16-1-20.1 and 
16-1-20.2, and held them both unconstitutional.' We have 

shall be observed for meditation or voluntary prayer, and during any such 
penod no other activities shall be engaged in." 

•Alabama Code § 16-1-20.2 (Supp. 1984) provides: 

"From henceforth, anv teach»r - professor in any public educational in- 
stitution withm the state . , recognizing that the Lord God is one, 
at the begmmng of any homerooi.. or any class, may pray, may lead willine 
to gS "^^ ^'^^ Mowing prayer 

"Almighty God, You alone are our God. We acknowledge You as the 
Creator and Supreme Judge of the world. May Your justice. Your truth, 
and Your peace abound this day in the hearts of our countiymen, in the 
counsels of our gcvermnent, in the sanctity of our homes and in the class- 
rooms of our schools in the name of our Lord. Amen." 

* The court stated that it did not find any potential infirmity in § 16-1-20 
because "it is a statute which prescribes nothing more than a child in school 
shaU have the right to meditate in silence and there is nothing wrong with a 
(SD Ak IS" ""^ "^"ff^^ V. James, 544 F. Supp. 727, 732 

'Ibid. 

Waffree v. Board of School Commissioners of Mobile County, 654 F 
Supp. 1104, 1128 (SD Ala. 1983). ^ ' 

V<#w v, Wallace, 705 F. 2d 1526, 1535-1536 (CAll 1983). 
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already affirmed the Court of Appeals' holding with respect 
to S 16-1-20.2.* Moreover, appellees have not questioned 
the holding that §16-1-20 is valid.* Thus, the narrow ques- 
tion for decision is whether §16-1-20.1, which authorizes a 
period of silence for 'Meditation or voluntary prayer/' is a 
law respecting the establishment of religion within the mean- 
ing of tlie First Amendment.^ 

I 

Appellee Ishmael Jaffree is a resident of Mobile County, 
Alabama. On May 28, 1982, he filed a complaint on behalf of 
three of his minor children; two of them were second-grade 
students and the third v^as tk3n in kindergarten. The com- 
plaint named members of the Mobile County School Board, 
various school officials, and the minor plaintiffs' three teach- 
ers as defendants." The complaint alleged that the appellees 
brought the action ""seeking principally a declaratory judg- 
ment and an iigunction restraining the Defendants and each 
of them from mainta'-^ing or allowing the maintenance of reg 
ular religious prayer services or other forms of religious ob- 
servances in the Mobile County Public Schools in violation of 
the First Amendment as mad^ applicable to states by the 
Fourteenth Amendment to the United States Constitu- 
tion."" The complaint fiirther alleged that two of the chil- 
dren had been subjected to various acts of religious indoctri- 
nation '"from the beginning of the school year in September, 
1981"; " that the defendant teachers had "on a daily basis" led 
their classes in saying certain prayers in unison; that the 

'Wallace v. Jqffree, 466 U. S. (1984). 

•Seen. 1, supm. 

**The Establishinent Clause of the First Amendment, of course, has 
Irng been held applicable to the States. Everson v. Board of Edticaiicm, 
330 U. S. 1, 15 -16(1947). 
"App. 4^-7. 
at 4. 
at 7. 
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minor chOdren were exposed to ostracism from their peer 
group class members if they did not participate;" and that 
Ishmael Jaffree had repeatedly but unsuccessfully requested 
that the devotional services be stopped. The original com- 
plaint made no reference to any Alabama statute. 

On June 4, 1982, appellees filed an amended complaint 
seeking class certification," and on June 30, 1982, they filed 
a second amended complaint naming the Governor of Ala- 
bama and various State officials as additional defendants. In 
that amendment the appellees challenged the constitution- 
ality of three Alabama statutes: §§16-1-20, 16-1-20.1. and 
16-1-20.2." 

On August 2, 1982, the District Court held an evidentiaiy 
hearing on appellees' motion for a preliminary ii\junction. 
At that hearing. State Senator Donald G. Hohnes testified 
that he was the "prime sponsor" of the bill that was enacted 
in 1981 as § 16-1-20.1." He explained that the bill was an 
"effort to return voluntary prayer to our public schools ... it 
is a beginning and a step in the right direction."" Apart 
from the purpose to return voluntary prayer to public school. 
Senator Holmes unequivocally testified that he had "no other 
purpose in mind."" A week after the hearing, the District 
Court entered a preliminary iiyunction." The court held 
that appellees were likely to prevaU on the merits because 
the enactment of §§ 16-1-20.1 and 16-1-20.2 did not reflect a 
clearly secular purpose.** 



"Id., at 8-9. 
"Id., at 17. 

"Id., at 21. See nn. 1, 2, and 3, supra. 
"Id., at 47-49. 
"Id., at 50. 
'Id., at 52. 

Jaffree v. Janus, 544 F. Supp. 727 (SD Ala. 1982). 

"See Lenum v. Kvrtznum, 403 U. S. 602, 612-613 (1971). Insofar as 
relevant to the issue now before us, the District Court explained: 

"The injury to plaintiffs from the possible establishment of a reUgion by 
the State of Alabama contraiy to the proscription of the establishment 
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In November 1982, the District Court held a four-day trial 
on the merits. The evidence related primarily to the 
1981-1982 academic year— the year after the enactment of 
§ 16-1-20. 1 and prior to the enactment of § 16-1-20.2. The 
District Court found that during that academic year each of 
thf; minor plaintiffs' teachers had led classes in prayer activi- 
ties, even after being informed of appellees' objections to 
these activities.** 

In its lengthy conclusions of law, the District Court re- 
viewed a number of opinions of this Court interpreting the 



clause outweighs any indirect harm which may occur to defendants as a re- 
sult of an ii\junction. Granting an injunction will merely maintain the 
status quo existing prior to the enactment of the statutes. 

""The purpose of Senate Bill 8 [§ 16-1-20.2] as evidenced by its preamble, 
is to provide for a prayer that may be given in public schools. Senator 
Holmes testified that his purpose in sponsoring S 16-1-20.1 was to return 
voluntary prayer to the public schools. He intended to provide children 
the opportunity of sharing in their spiritual heritage of Alabama and of this 
country. See Alabama Senate Journal 921 (1981). The Fifth Circuit has 
explained that •prayer is a primary religious activity in itself. . . Karen 
B. V. Treen, 653 F. 2d 897, 901 (5th Cir. 1981). The state may not employ 
a religious means in its public schools. Abington School District v. 
Schempp, [374 U. 203, 224} (1963). Since these statutes do not rrjUect a 
clearly secular purpose, no consideration of the remaining two-partd of the 
Lemcm test is necessary. 

"The enactment of Senate Bill 8 [§ 16-1-20.2] and § 16-1-20. 1 if> an effort 
on the part of the State of Alabama to encourage a religious activity. 
Even though these statutes are permissive in form, it is nevertheless state 
involvement respecting an establishment of religion. Engle v. Vitale, [370 
U. S. 421, 430] ()9'd2). Thus, binding precedent which this Court is under 
a duty to follow indicates the substantial likelihood plaintiffs will prevail on 
the merits/' 544 F. Supp., at 730-732. 

■ The District Court wrote: 

''Defendant Boyd, as early as September 16, 1981, led her class at E. R. 
Dickson in singing the following phrase: 
"•God is great, Goi is good,' 
•"Let us thank him for our food, 
** 1)ow our heads we all are fed, 
** 'Give us Lord our daily bread. 
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Establishment Clause of the First Amendment, and then em- 
barked on a fresh examination of the question whether the 
First Amendment imposes any barrier to the establishment 
of an official religion by the State of Alabama. After review- 
ing at length what it perceived to be newly discovered his- 
torical evidence, the District Court concluded that 'the 
establishment clause of the first amendment to the United 
States Constitution does not prohibit the state from estab- 
lishing a religion."" In a separate opinion, the District 
Court dismissed appellees' challenge to the three Alabama 
statutes because of a failure to state any claim for which relief 
could be granted. The court's dismissal of this challenge was 

''•Amen!' 

"The recitation of this phrase continued on a daily basis throughout the 
1981-82 school year. 

"Defendant Pixie Alexander has led her class at Craighead in reciting 
the follo^g phrase: 
"*God is great, God is good, 
" 'Let us thank him for our food.' 

"Further, defendant Pixie Alexander had her class recite the following, 
which is known as the Lord's Prayer 

"•Our Father, which are in heaven, hallowed be Thy name. Thy king- 
dom come. Thy will be done on earth as it is in heaven. Give us this day 
our daily bread and forgive us our debts as we forgive our debtors. And 
lead us not into temptation but deliver us from evil for thine is the kingdom 
ana the power and the glory forever. Amen.' 

"The recitation of these phrases continued on a daily basis throughout the 
1981-82 school year. 

"Ms. Green admitted that she frequently leads her class in singing the 
following song: 

" Tor health and strength and daily food, we praise Thy name, Oh Lord.* 
"This activity continued throughout the school year, despite the fact that 
Ms. Green had knowledge that plaintiff did not want his child exposed to 
the above-mentioned song." loffree v. Board of School Commiasumm of 
Mobile County, 654 F. Supp., at 1107-1108. 

••/d., at 1128. 
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also based on its conclusion that the Establishment Clause 
did not bar the States from establishing a religion.*^ 

The Court of Appeals consolidated the two cases; not sur- 
prisingly, it reversed. The Court of Appeals noted that this 



"^loffrw V. Jam€«, 554 F. Supp. 1130, 1132 (SD Ala. 1983). The Dis- 
trict Court's opinion was announced on January 14, 1983. On February 
11, 1983, Justice Powell, in his capacity as Circuit Justice for the Elev- 
enth Circuit, entered a stay which in effect prevented the District Court 
from dissolving the preliminary ii\j unction that had been entered in August 
1982. Justice Powfll accurately summarized the prior proceedings: 

''The situation, quite briefly, is as follows: Beginning in the fall of 1981, 
teachers in the minor applicants' schools conducted prayers in their regular 
classes, including group recitations of the Lord's Prayer. At the time, an 
Alabama statute provided for a one-minute period of silence for meditation 
or voluntary prayer' at the commencement of each day's classes in the pub- 
lic elementary schools. Ala. Code §16-1-20.1 (Supp. 1982). In 1982, 
Alabama enacted a statute permitting public school teachers to lead their 
classes in prayer. 1982 Ala. Acts 735. 

"Applicants, objecting to prayer in the public schools, filed suit to enjoin 
the activities. They later amended their complaint to challenge the appli- 
cable state statutes. After a hearing, the District Court granted a pre- 
liminary ii\junction. Jaffree v. Jamez, 544 F. Supp. 727 (1982). It recog- 
nized that it was bound by the decisions of this Court, id., at 731, and that 
under those decisions it was 'obligated to ei>join the enforcement' of the 
statutes, u2., at 733. 

"In its subsequent decision on the merits, however, the District Court 
reached a different conclusion. Jaffree v. Board of School Commissioners 
of Mobile County, 554 F. Supp. 1104 (1983). It again recognized that the 
prayers at issue, given in public school classes and led by teachers, were 
violative of the Establishment Clause of the First Amendment as that 
Clause had been construed by this Court. The District Court neverthe- 
less ruled that the United States Supreme Court has erred.' /d., at 1128. 
It therefore dismissed the complaint and dissolved the li>]unction. 

"There can be little doubt that the District Court was correct in finding 
that conducting prayers as part of a school program is unconstitutional 
under this Court's decisions. In Engle v. Vitale, 370 U. S. 421 (1962), the 
Court held that the Establishment Clause of the First Amendment, made 
applicable to the States by the Fourteenth Amendment, prohibits a State 
from authorizing prayer in the public schools. The following Term, in 
Murray v. Curlett, decided with AbingUm School District v. Schempp, 374 
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Court had considered and had rejected the historical argu- 
ments that the District Court found persuasive, and that the 
District Court had misapplied the doctrine of stare decisis.^ 
The Court of Appeals then held that the teachers' religious 
activities violated the Establishment Clause of the First 
Amendment.'' With respect to § 16-1-20. 1 and § 16-l-20,2, 
the Court of Appeals stated that "both statutes advance and 
encourage religious activities."* The Court of Appeals then 
quoted with approval the District Court's finding that § 16-- 
1^20.1, and §16-1-20.2, were efforts "*to encourage a reli- 
gious activity. Even though these statutes are permissive in 



U. S. 203 (1963), the Court explicitly invalidated a school district's rule 
providing for the reading of the Lord's Prayer as part of a school's opening 
exercises, despite the fact that participation in those exercises was 
voluntary. 

"Unless and until this Court reconsiders the foregoing decisions, they 
appear to control this case. In my view, the District Court was obligated 
to follow them." Jaffree v. Board of School Commissimers of MobOe 
County, 459 U. S. 1314, 1314-1316 (1983). 

•The Court of Appeals wrote: 
*'The stare decisis doctrine and its exceptions do not apply where a lower 
court is compelled to apply the precedent of a higher court. See 20 Am 
Jur. 2d Courts § 183 (1965). 

"Federal district courts and circuit courts are bound to adhere to the con- 
trolling decisions of the Supreme Court. Hutto v. Davis, [454 U. S. 370, 
375] (1982) .... Justice Rehnquist emphasized the importance of 
precedent when he observed that ^unless we wish anarchy to prevail within 
the federal judicial system, a precedent of this Court must be foUowed by 
the lower federal courts no matter how misguided the judges of those 
courts may think it to be.' Z^ivw, [454U. S. at375]. See AUn, Tkuraton 
MoUyr Lives, Inc. v. Jordan K, Rand, Ltd,, [460 U. S. 533, 535] (1983) (the 
Supreme Court, in a per curiam decision, recently stated: 'Needless to say, 
only this Court may overrule ona of its precedents')." Jctffree v. Wallace 
705 F. 2d, at 1532. 

"/d., at 1533-1534. This Court has denied a petition for a writ of 
certiorari that presented the question whether the Establishment Clause 
prohibited the teachers' religious prayer activities. Board of School Com- 
missioners of Mobile CourUy, Alabama v. Jaffree, 466 U. S. (1984) 

•705 F. 2d, at 1535. 
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fornix it is nevertheless state involvement respecting an 
establishment of religion/"" Thus, the Court of Appeals 
concluded that both statutes were ""specifically the type 
which the Supreme Court addressed in Engle [v. Vitale, 370 
U. S. 421 (1962)].''* 

A suggestion for rehearing en banc was denied over the 
dissent of four judges who expressed the opinion that the fiill 
court should reconsider the panel decision insofar as it held 
§ 16-1-20.1 unconstitutional.*^ When this Court noted prob- 
able jurisdiction, it limited argument to the question that 
those four judges thought worthy of reconsideration. The 
judgment of the Court of Appeals with respect to the other 
issues presented by the appeals was affirmed. Wallace v. 
Jaffree, 466 U. S. (1984). 

II 

Our unanimous affirmance of the Court of Appeals' judg- 
'Ibid/ 

'Ibid. After Tioting that the invalidity of S 16-1-20.2 was aggravated 
by '^e existence of a government competed prayer," and that the propo- 
nents of the legislation admitted that that section ''amounts to the estab- 
lishment of a state religion," the court added this comment on S 16-1-20.1: 

''The objective of the meditation or prayer statute (Ala. Code S 16-1- 
20.1) was also the advancement of religion. This fact was recognized by 
the district court at the hearing for preliminary relief where it was estab- 
lished that the intent of the statute was to return prayer to the public 
schools. James, 544 F. Supp. at 731. The existence of this fact and the 
inclusion of prayer obviously involves the state in religious activities. 
Beck V. McElraih, 548 F. Supp. 1161 (MD Tenn. 1982). This demon- 
strates a lack of secular legislative purpose on the part of the Alabama 
Legislature. Additionally , the statute has the primary effect of advancing 
religion. We do not imply that simple meditation or silence is barred from 
the public schools; we hold that the state cannot participate in the advance- 
ment of religious activities through any guise, including teacher-led medi- 
tation. It is not the activity itself that concerns us; it is the purpose of the 
activity that we shall scrutinize. Thus, the existence of these elements 
require that we also hold section 16-1-20.1 in violation of the establishment 
clause." /d, at 1535-1536. 

^Jaffree v. Wallace, 713 F. 2d 614 (CAll 1983) (per curiam). 
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ment concerning § 16-1-20.2 makes it unnecessary to com- 
ment at length on the District Court's remarkable conclusion 
that the Federal Constitution imposes no obstacle to Ala- 
bama's establishment of a state religion. Before analyzing 
the precise issue that is presented to us, it is nevertheless ap- 
propriate to recall how firmly embedded in our constitutional 
jurisprudence is the proposition that the several States have 
no greater power to restrain the individual freedoms pro- 
tected by the First Amendment than does the Congress of 
the United States. 

As is plain from its text, the First Amendment was 
adopted to curtaU the power of Congress to interfere with the 
individual's fi^om to believe, to worship, and to express 
himself in accordance with the dictates of his own con- 
science." Until the Fourteenth Amendment was added to 
the Constitution, the First Amendment's restraints on the 
exercise of federal power simply did not apply to the States » 
But when the Constitution was amended to prohibit any 
State from depriving any person of liberty without due proc- 
ess of law, that Amendment imposed the same substantive 
limitations on the States' power to legislate that the First 
Aniendment had always imposed on the Congress' power. 
This Court has confirmed and endorsed this elementary prop- 
osition of law time and time again ^ 



"The First Amendment provides: 

"Congress shall mak« no law respecting an establishment of religion, or 
prohibiting the free f ercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances." 

^SeePermoli v Municipality No. 1 of the City of New Or'^am, 3 How 
689, 609 (1846). 

"See, e. g., Wooley v. Mayruird, 430 U. S. 705, 714 (1977) (right to 
reftise endorsement of an offensive state motto); Terminiello v. Chicago, 
337 U. S. 1, 4 (1949) (right to free speech); Board of Education v. 
BamsUe, 319 U. S. 624, 637-638 (1943) (right to refuse to participate in a 
ceremony that offends one's conscience); Cantwell v. Connecticut, 310 
U. S. 296, 303 (1940) (right to proselytize on^i's religious faith); Hague v. 
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Writing for a unanimous Court in Cantwell v. Connecticut^ 
310 U. S. 296, 303 (1940), Justice Roberts explained: 

. . We hold that the statute, as construed and ap- 
plied to the appellants, deprives them of their liberty 
without due process of law in contravention of the Four- 
teenth Amendment The fundamental concept of lib- 
erty embodied in that Amendment embraces the liber- 
ties guaranteed by the First Amendment. The First 
Amendment declares that Congress shall make no law 
respecting an establishment of religion or prohibiting the 
free exercise thereof. The Fourteenth Amendment has 
rendered the legislatures of the states as incompetent as 
Congress to enact such laws. The constitutional inhi- 
bition of legislation on the subject of religion has a double 
aspect. On the o. .3 hand, it forestalls compulsion by law 
of the acceptance of any creed or the practice of any form 
of worship. Freedom of conscience and freedom to ad- 
here to such religious oi^anization or form of worship as 
the individual may choose cannot be restricted by law. 
On the other hand, it safeguards the free exercise of the 
chosen form of religion." 

Cantwell^ of course, is but one case in which the Court has 
identified the individual's freedom ox conscience as the cen- 
tral liberty that unifies the various clauses in the First 

CIO, 307 U. S. 496, 519 (1939) (opinion of Stone, J.) (right to assemble 
peaceably); Near v. Minnesota ex rel Olscm, 283 U. S. 697, 707 (1931) 
(right to publish an unpopular newspaper); Whitney v. California, 2^tA 
U. S. 357, 373 (Brandeis, J., concurring) (right to advocate the cause of 
communism); GUUm v. New York, 268 U. S. 652, 672 (1925) (Holmes, J., 
dissenting) (right to express an unpopular opinion); cf. AbingUm St^hool 
District v. Schempp, 374 U. S. 203, 215, n. 7 (196C), where the Court ap- 
provingly quoted Board of Education v. Minor, 23 Ohio St. 211, 253 (1872), 
which stated: 

"The great bulk of human affairs and human interests is left by any free 
government to individual enterprise and individual action. Religion is 
eminently one of these interests, lyin^ outside the true and legitimate 
province of govemnient." 
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Amendment* Enlarging on this theme, The Chief Jus- 
tice recently wrote: 

"We begin with the proposition that the right of free- 
dom of thought protected by the First Amendment 
against state action includes both the right to speak 
freely and the right to refrain from speaking at all. See 
Board of Education v. BarneUe, 319 U. S. 624, 633-634 
(1943); id., at 645 (Murphy, J., concurring). A system 
which secures the right to proselytize religious, political, 
and ideological causes must also guarantee the concomi- 
tant right to decline to foster such concepts. The right 
to speak and the right to refrain from speaking are com- 
plementary components of the broader concept of Indi- 
vidual freedom of mind. ' Id. , at 637. 

"The Court in Bamette, supra, was faced with a state 
statute which required public school students to partici- 
pate in daily public ceremonies by honoiing the flag both 
with words and traditional salute gestures. In overrul- 
ing its prior decision in Minersville District v. Gobitis, 
310 U. S. 586 (1940), the Court held that a ceremony so 
touching matters of opinion and political attitude may 
[not] be imposed upon the individual by official authority 



"For example, in Prim^e v. Massachusetts, 321 U. S. 158, 164 (1944) 
the Court wrote: ' 

''If by this position appellant seeks for freedom of conscience a broader 
protection than for freedom of the mind, it may be doubted that any of the 
great Hberties insured by the First Article can be given higher place than 
the others. All have preferred position in our basic scheme. Schneider v. 
State, 308 U. S. 147; CarUivell v. Connecticut, 310 U. S. 296. All are in- 
terwoven there together. Differences there are, in them and in the modes 
Wropriate for their exercise. But they have unity in the charter's prime 
place because they have unity in their human sources and functionings.'' 
See also Widmar v. Vincent, 464 U. S. 263, 269 (1981) (stating that reli- 
gious worship and discussion "are forms of speech and association pro- 
tected by the First Amendmenf^. 
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under powers committed to any political organization 
under our Constitution/ 319 U- S., at 636. Compel- 
ling the affirmative act of a flag salute involved a more 
serious infringement upon personal liberties than the 
passive act of carrying the state motto on a license plate, 
but the difference is essentially one of degree. Here, as 
in Bamette, we are faced with a state measure which 
forces an individual, as part of his daily life— indeed con- 
stantly while his automobile is in public view— to be an 
instrument for fostering public adherence to, an ideologi- 
cal point of view he finds unacceptable. In doing so, the 
State Invades the sphere of intellect and spirit which it 
is the purpose of the First Amendment to our Constitu- 
tion to reserve from all official control/ /d,, at 642," 
Wooley V. Maynard, 430 U- S, 705, 714-715 (1977), 

Just as the right to speak and the right to refrain from 
speaking are complementary components of a broader con- 
cept of individual freedom of mind, so also the individual's free- 
dom to choose his own creed is the counterpart of his right to 
refrain from accepting the creed established by the msgority. 
At one time it was thought that this right merely proscribed 
the preference of one Christian sect over another, but would 
not require equal respect for the conscience of the infidel, the 
atheist, or the adherent of a non-Christian faith such as Mo- 
hammedism or Judaism," But when the underlying princi- 



•Thus Joseph Story wrote: 

"Probably at the time of the adoption of the constitution, and of the 
amendment to it, now under consideration [First Amendment], the gen- 
eral, if not the universal sentiment in America wr^, that Christianity ought 
to receive encouragement from the state, so far as was not incompatible 
with the private rights of conscience, and the freedom of religious worship. 
An attempt to level all religions, and to make it a matter of state policy to 
hold all in utter indifference, would have created universal disapprobation, 
if not universal indignation." 2 J, Story, Commentaries on the Constitu- 
tion of the United SUtes S 1874, p. 593 (1851) (footnote omitted). 
In the same volume, Story continued: 
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pie has been examined in the crucible of litigation, the Court 
has unambiguously concluded that the individual freedom of 
conscience protected by the First Amendment embraces the 
right to select any religious faith or none at all.*^ This con- 
clusion derives support not only fi^m the interest in respect- 
ing the individual's freedom of conscience, but also &X)m the 
conviction that religious beliefs worthy of respect are the 



**The real object of the amendment was, not to countenance, much less to 
advance, Mahometanism, or Judaism, or infidelity, by prostrating Chris- 
tianity; but to exclude all rivalry among christian sects, and to prevent G,iy 
national ecclesiastical establishment, which skcndd give to a hierarchy the 
exclusive patronage cfthe national government It thus cut off the means 
of religious persecution, (the vice and pest of former ages J and of the 
subversion of tite rights of cmscience in matters of religion, which had 
been trampled upon almost from the days of the Apostles to the present 
age " Id., § 1877, at 594 (emphasis suppUed). 

"Thus, in Everson v. Board of Education, 330 U. S., at 15, the Court 
stated: 

''The 'establishment of religion' clause of the First Amendment means at 
least this: Neither a stete nor the Federal Government can set up a church. 
Neither can pass laws which aid one religion, aid all religions, or prefer one 
religion over another." 

Id., it 18 (the First Amendment **requires the state to be a neutral in its 
relations with groups of religious believers and non-believers"); Abington 
School District v. Schempp, 374 U. S., at 216 (*Hhis Court has rejected un- 
equivocally the contention that the Establishn snt Clause forbids only gov- 
ernmental preference of one religion over another"); id. , at 226 ("The place 
of religion in our society is an exalted one, achieved through a long tradi- 
tion of reliance on the home, the church and the inviolable citadel of the 
individual heart and mind. We have come to recognize through bitter ex- 
perience that it is not within the power of the government to invade that 
citadel, whether its purpose or effect be to aid or oppose, to advance or 
retard. In the relationship between man and religion, the State is firmly 
conmiitted to a position of neutrality"); Tarcaso v. Watkins, 367 U. S. 488, 
495 (1961) ("We repeat and again reaffirm that neither a Stete nor the Fed- 
eral Government can constitutionally force a person *to profess a belief or 
disbelief in any religion.* Neither can constitutionally pass laws or impose 
requirements which aid all religions as against non-believers, and neither 
can aid those religions based on a belief in the existence of God as against 
those religions founded on different beliefs"). 
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product of free and volimtary choice by the faithful," and 
from recognition of the fact that the political interest in fore* 
stalling intolerance extends beyond intolerance among Chris- 
tian sects— or even intolerance among **religions' —to encom* 
pass intolerance of the disbeliever and the uncertain." As 

"In his Memorial and Remonstrance ^igainst Religious Assessments, 
ITSS,** James Madison wrotei in part: 

"1. Because we hold it for a fundamental and undeniable truth, *that Re- 
ligion or the duty which we owe to our Creator and the [Manner of dis- 
charging it, can be directed only by reason and] conviction, not by force or 
violence.' The Religion then of every man must be left to the conviction 
and conscience of every man; and it is the right of every man to exercise it 
as these may dictate. This right is in its nature an unalienable right It is 
unalienable; because the opinions of men, depending only on the evidence 
contemplated by their own minds, cannot follow the dictates of other men: 
It is unalienable also; because what is here a right towards men, is a duty 
towards the Creator. It is the duty of every man to render to the Creator 
such homage, and such only, as he believes to be acceptable to him. . . . 
Wc maintain therefore that in matters of Religion, no man's right is 
abridged by the institution of Civil Society, and that Religion is wholly 
exempt from its cognizance. 

Because, it is proper to take alarm at the first experiment on our lib- 
erties. We hold this prudent jealousy to be the first duty of citizens, and 
one of [the] noblest characteristics of the late Revolution. The freemen of 
America did not wait till usurped power had strengthened itself by exer- 
cise, and entangled the question in precedents. They saw all the conse- 
quences in the principle, and they avoided the consequences by denying the 
principle. We revere this lesson too much, soon to forget it. Who dots 
not see that the same authority which can establish Christianity, in exclu- 
sion of all other Religions, may establish with the same ease any particular 
sect of Christians, in exclusion of all other Sects?" The Complete Madison 
299-301 (S. Padover ed. 1953). 

See also Ertgel v. Vitofe, 370 U. S. 421, 435 (1962) ("It is neither sacri- 
legious nor antireligious to say that each separate government in this coun- 
try should stay out of the business of writing or sanctioning official prayers 
and leave that purely religious function to the people themselves and to 
those the people choose to look for religious guidance*'). 

"As the Bamette opinion explained, it is the teaching of history, rather 
than any appraisal of the quality of a State's motive, that supports this 
duty to respect basic freedoms: 
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Justice Jackson eloquently stated in Board of Education v. 
BamsUe, 319 U. S. 624, 642 (1943): 

"If there is any fixed star in our constitutional con- 
stellation, it is that no official, high or petty, can 
prescribe what shall be orthodox in politics, nationalism, 
religion, or other matters of opinion or force citizens to 
confess by word or act their faith therein." 

The State of Alabama, no less than the Congress of the 
United States, must respect that basic truth. 

Ill 

When the Court has been called upon to construe the 
breadth of the Establishment Clause, it has examined the 
criteria developed over a period of many years. Thus, in 
Lemm v. Kurtzman, 403 U. S. 602, 612-613 (1971), we 
wrote: 



"Struggles to coerce uniformity of sentiment in support of some end 
thought essential to their time and country have been waged by many good 
as well as by evil men. Nationalism is a relatively recent phenomenon but 
at other times and places the ends have been racial or territorial security, 
support of a dynasty or regime, and particular plans for saving souls. As 
first and moderate methods to attain unity have failed, those bent on its 
accomplishment must resort to an ever-increasing severity. As govern- 
mental pressure toward unity becomes greater, so strife bec()me8 more bit- 
ter as to whose umty it shall be. Probably no deeper division of our people 
could proceed from any provocation than from finding it necessary to 
choose what doctrine and whose program public educational officials shall 
cmnpel youth to unite in embracing. Ultimate futility of such attempts to 
compel coherence is the lesson of every such effort from the Roman drive 
to stamp out Christianity as a disturber of its pagan unity, the Inquisition, 
as a means to religious and dynastic unity, the Siberian exiles as a means to 
Russian unity, down to the fast failing efforts of our present totalitarian 
enemies. Those who begin coercive elimination of dissent soon find them- 
selves exterminating dissenters. Compulsory unification of opinion 
achieves only the unanimity of the graveyard." 319 U. S., at 640-641. 
See also Engel v. Vitale, 370 U. S., at 431 ("a union of government and 
religion tends to destroy government and to degrade religion"). 



ERLC 



201 



WALLACE u JAFFREE 17 

"Every analysis in this area must begin ^vith consider- 
ation of the cumulative criteria developed by the Court 
over many years. Three such tests may be gleaned 
from our cases. First, the statute must have a secular 
legislative purpose; second, its principal or primary 
effect must be one that neither advances nor inhibits re- 
ligion, i?oani of Educatim v. Allen, 392 U. S. 236, 243 
(1968); finally, the statute must not foster 'an excessive 
government entanglement with religion.' Walz [v. Tax 
Commission, 397 U. S. 664, 674 (1970)]." 

It is the first of these three criteria that is most plainly impli- 
cate!} by this case. As the District Court correctly recog- 
nized, no consideration of the second or third criteria is nec- 
essary if a rtatute does not have a clearly secular purpose.^ 
For even though a statute that is motivated in part by a reli- 
gious purpose may satisfy the first criterion, see, e. g., Ab- 
ington School DisL v. Schempp, 374 U. S. 203, 296-303 
(1963) (Brennan, J., concurring), th*i First Amendment re- 
quires that a statute must be invalidat ed if it is entirely moti- 
vated by a pm pose to advance religion.*' 

In applying the purpose test, it is appropriate to ask 
'"whether government's actual purpose is to endorse or dis- 
approve of religion."** In this case, the answer to that 



^See aupm, n. 22. 

«See Lync^ v. Donnelly, 465 U. S. , (1984); id., at 

(O'Connor, J., concurring); id., at (Brennan, J., joined by Mar- 

SHAtl., BlacKMUN and STEVENS, JJ., di^centing); Mueller v. Allen, 463 

U. S. 388, 1 1983); Widm.r v. Vincent, 454 U. S., at 271; Stons 

V. Graham, 449 U. S. 39, 40-41 (19k0) (per cu -iam); Wolman v. Walter, 
433 U. S. 229,236(1970. 

^Lynck V. Donnelly, 465 U. S., at — O'Connor, J., concurring) 
(''The purpose prong or the Lemon lest asks whether government's actual 
purpose is to endorse or disapprove of reb^on. The effect prong asks 
whether, irrespective of government's actual Tiurpose, the practice under 
review in fact conveys a message of endorsement or disapproval. An af- 
flrmative answer to either question should render the challenged practice 
invalid"). 
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question is dispositive. For the record not only provides us 
with an unambiguous affirmative answer, but it also reveals 
that the enactment of § 16-1-20.1 was not motivated by any 
clearly secular purpose— indeed, the statute had no secular 
purpose. 

IV 

The sponsor of the bill that became §16-1-20.1, Senator 
Donald Holmes, inserted into the legislative record—appar- 
ently without dissent— a statement indicating that the legis- 
lation was an "effort to return voluntary prayer" to the public 
schools.*' Later Senator Holmes confirmed this purpose be- 
fore the District Court. In response to the question whether 
he had any purpose for the legislation other than returning 
voluntary prayer to public schools, he stated, "No, I did not 
have no oth er purpose in mind. " The State did not present 

•The statement indicated, in pertinent part: 
^Xjentlemen, by passage of this bill by the Alabama Legislature o-:r chil- 
dren in this state will have the opportunity of sharing in the spiritual heri- 
tage of this state and this country. The United States as well as the State 
of Alabama was founded by people who believe in God. / believe this effort 
to return voluntary prayer to our public schools for its return to us to the 
original position of the writers of the Constitution, this local philosophies 
and beliefs hundreds of Alabamians have urged my continuous support for 
permitting school prayer. Since coming to the Alabama Senate I have 
worked hard on this legislation to accomplish the return of voluntary 
prayer in our public schools and return to the basic moral fiber,'' App. 50 
(emphasis added). 

**Id., at 52. The District Coun and the Court of Appeals agreed that 
the purpose of § 16-1-20.1 was "an effort on the part of the State of Ala- 
bama to encourage a religious activity." Jaffree v. James, 544 F. Supp., 
at 732; Jaffree v. Walluce, 705 F. 2d, at 1535. The evidence presented to 
the District Court elaborated on the express admission of the Governor of 
Alabama (then Fob James) that the enactment of § 16-1-20.1 was intended 
to "clarify [the State's] intent to have prayer as part of the daily classroom 
activity," compare Second Amended Complaint 1132(d) (App. 24-25) with 
Goven ir's Answer to § 32(d) (App. 40); and that the "expressed legislative 
purpose in enacting Section 16-1-20.1 (1981) was to 'return voluntary 
prayer to public schools,'" compare Second Amended Complaint 111132(b) 
and (c) (App. 24) with (jovemor's Answer to HH 32(b) and (c) (App. 40). 
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evidence of any secular purpose.** 

The unrebutted evidence of legishtive intent contained in 
the legislative record and in the testimony of the sponsor of 
§ 16-1-20.1 is confirmed by a consideration of the relationship 
between this statute and the two other measures that were 
considered in this case. The District Court found that the 
1981 statute and its 1982 sequel had a common^ nonsecular 
purpose. The wholly religious character of the later enact* 
ment is plainly evident from its text. When the differences 



* Appellant Governor George C. Wallace now argues that § 16-1-20. 1 "is 
best understood as a permissible accommodation of religion" and that 
viewed even in terms of the Lemon test, the ^statute conforms to accept* 
able coYistitutional criteria." Brief for Appellant Wallace 6; see also 
Brief for Appellants Smith et al. 39 (S 16-1-20.1 "accommodates the free 
exercse of the religious beliefs and uee exercise of speech and belief of 
thjsf.' affected"), id., at 47. These aiguments seem tc be based on the 
theory liiat the free exercise of religion of some of the State's citizens was 
buTiiened before the statute was enacted. The United States, appearing 
as amicM curiae in support of the appellants, candidly acknowledges that 
*^lt is unlikely that in most contexts a strong Free Exerdse claim could be 
made that time for personal prayer must be set aside during the school 
day." Brief for United States as Amicus Curiae 10. There is no basis for 
the sugg'c'Stion that § 16-1-20.1 Is a means for accommodating the reli- 
gious and meditative ne'Kis of students without in any way diminishing the 
school's own neutrality or secular atmosphere. Id., at 11. In this case, 
it is undisputed that at the time of the enactment of S 16-1-20.1 there was 
no governmental practice impeding students from silently praying for one 
minute at the beginning of each school day; thus, there was no need to "ac- 
conunodate" or to exempt individuals from any general governmental re- 
quirement because of the dictates of our cases interpreting the Free Exer- 
cise Clause. See, e. p., Thomas v. Review Board, Indiana Employmeni 
Security Diu, 450 U. S. 707 (1981); Ske^^ v. Vemer, 374 U. S, 898 
(1963); see also AbingUm School District v. Schempp, 874 U. S., at 226 
(''While the Free Exercise Clause clearly prohibits the use of state action 
to dei^ the rights of free exercise to anyone, it has never meant that a 
minority could use the machinery of the State to practice its beliefs'O., 
What was missing in the appellants' eyes at time of the enactment of 
§ 16-1-20.1— and therefore what is precisely the aspect that makes the 
statute unconstitutional— was the State's endorsement and promotion of 
religion and a particular religious practice. 
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between § 16-1-20. 1 and its 1978 predecessor, § 16-1-20, are 
examined, it is equally clear that the 1981 statute has the 
same wholly religious character. 

There are only three textual differences between §16- 
1-20.1 and § 16-1-20: (1) the earlier statute applies only to 
grades one through six, whereas §16-1-20.1 applies to all 
grades; (2) the earlier statute uses the word "shall" whereas 
§ 16-1-20. 1 uses the word "may"; (3) the earlier statute refers 
orJy to "meditation" whereas § 16-1-20.1 refers to "medita- 
tion or voluntaiy prayer." The first difference is of no rele- 
vance in this litigation because the minor appellees were in 
kindergarten or second grade during the 1981-1982 academic 
year. The second difference would also have no impact on 
this litigation because the mandatory language of § 16-1-20 
continued to apply to grades one through six.« Thus, the 
only significant textual difference is the addition of the words 
"or voluntary prayer." 

The legislative intent to return prayer to the public schools 
is, of course, quite different from merely protecting every 
student's right to engage in voluntary prayer during an ap- 
propriate moment of silence during the school day. The 1978 
statute already protected that right, containing nothing that 
prevented any student from engaging in voluntary prayer 
during a silent minute of meditation.^ Appellants have not 
identified any secular purpose that was not fully served by 
§ 16-1-20 before the enactment of § 16-1-20.1. Thus, only 
two conclusions are consistent virith the text of §16-1-20.1: 
(1) the statute was enacted to convey a message of State en- 
dorsement and promotion of prayer; or (2) the statute was 
enacted for no purpose. No one suggests that the statute 
was nothing but a meaningless or irrational act." 



■See n. 1, supra. 

"Indeed, for some persons meditation itself may be a form of prayer. 
B. LaiBon, Larson's Book of Cults 62-65 (1982); C. Whittier, Silent Prayer 
and MediUtion in World Religions 1-7 (Cong. Research Service 1982). 

•If the conclusion that the statute had no purpose were tenable, it 
would remain true that no purpose is not a secular purpose. But such a 
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We must, therefore, conclude that the Alabama Legisla- 
ture intended to change existing law^ and that it was moti- 
vated by the same purpose that the Governor's Answer to 
the Second Amended Complaint expressly admitted; that the 
statement inserted in the legislative history revealed; and 
that Senator Holmes' testimony frankly described. The 
Legislature enacted §16-1-20.1 despite the existence of 
§16-1-20 for the sole purpose of expressing the State's 
endorsement of prayer activities for op e minu te at the begin- 
ning of each school day. The addition of "or voluntary 
prayer" indicates that the State intended to characterize 
prayer as a favored practice. Such an endorsement i s not 
consistent with the Established principle that th e Uovem- 
ment must pursue a course of complete neutrality toward 
religion," 

The importance of that principle does not permit us to treat 
this a? an inconsequential case involving nothing more than a 
few words of symbolic speech on behalf of the political msgor- 



conclusion is inconsistent with the conunon-sense presumption that stat- 
utes are usually enacted to change existing law. Appellants do not even 
suggest that the State had no purpose in enacting § 16-1-20.1. 

"^United States \, Champlin Refining Co., 341 U. S. 290, 297 (1951) (a 
''statute cannot be divorced from the circumstances existing at the time it 
was passed"); id., at 298 (refusing to attribute pointless purpose to Con- 
gress in the absence of facts to the contrary); United States v. Natumol 
CUy Lines, Inc., 337 U. S. 78, 80-81 (1949) (rejecting Government's argu- 
ment that Congress had no desire to change law when enacting legislation), 

"See, e. p.. Stone v. Graham, 449 U. S., at 42 (per curiam); Committee 
for Public Education v. Nyquist, 413 U. S. 756, 792-793 (1973) ("A proper 
respect for both the Free Exercise and the Establishment Clauses compels 
the State to pursue a course of 'neutrality' toward religion**); Epperson v. 
Arkansas, 393 U, S. 97, 109 (1968); AbingUm School District v, Schempp, 
374 U. S., at 215-222; Engel v. Vitale, 370 U. S., at 430 ("Neither the fact 
that the prayer may be denominationally neutral nor the fact that its ob- 
servance on the part of the students is voluntary can serve to free it from 
the limitations of the Establishment Clause**); Illinois ex reL McCoUum v. 
Board of Education, 333 U.S 203, 211-212 (1948); Everson v. Board of 
Education, 330 U. S., at 18. 
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ity." For whenever the State itself speaks on a religious 
subject, one of the questions that we must ask is "whether 
the Government intends to convey a message of endorsement 
or dirapproval of religion. " « The well-supported concurrent 
findings of the District Court and the Court of Appeals— that 
§16-1-20.1 was intended to convey a message of State-ap- 
proval of prayer activities in the public schools — make it un- 
necessary, and indeed inappropriate, to evaluate the practi- 



" As this Court stated in Engel v. Vitale, 370 U. S., at 430: 
"The Establishment Clause, unlike the Free Exercise Clause, does not de- 
pend upon any showing of direct governmental compulsion and is violated 
by the enactment of laws which establish an official religion whether those 
laws operate directly to coerce nonobserving individuals or not." 
Horoever, this Court has noted that "[w]hen the power, prestige and finan- 
cial support of government is placed behind a particular religious belief, the 
indirect coercive pressure upon religious minorities to conform to the pre- 
vailing officially approved religion is plain." Id,, at 431. This comment 
has special force in the public-school context where attendance is manda- 
tory. Justice Frankfurter acknowledged this reality in McCollum v. 
Board of Education, 333 U. S. 203, 227 (1948) (concurring opinion): 
"That a child is offered an alternative may reduce the constraint, it does 
not eliminate the operation of influence by the school in matters sacred to 
conscience and outside the school's donudn. The law of imitation operates, 
and non-conformity is not an outstanding characteristic of children." 
See also Abington School District v. Schempp, 374 U. S., at 290 (Bren- 
NAN, J., concurring); cf. Marsh v. Chambers, 463 U. S. 783, 792 (1983) 
(distinguishing between adults not susceptible to ''religious indoctrination" 
and children subject to **peer pressure"). Further, this Court has 
observed: 

"That [Boards of Education] are educating the young for citizenship is rea- 
son for scrupulous protection of Constitutional freedoms of the individual, 
if we are not to strangle the free mind at its source and teach youth to dis- 
count important principles of our government as mere platitudes." Board 
of Education v. Bamette, 319 U. S., at 637. 

^Lyn^h v. Donnelly, 465 U. S., at (O'Connor, J., concurring) 

("The purpose prong of the Lemon test requires that a government activity 
have a secular purpose. . . . The proper inquiry under the purpose prong 
of Lemon ... is whether the government intends to convey a message of 
endorsement or disapproval of religion"). 
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cal significance of the addition of the words "or voluntary 
prayer" to the statute. Keeping in mind, as we must, "both 
the fundamental place held by the Establishment Clause in 
our constitutional scheme and the myriad, subtle ways in 
which Establishment Clause values can be eroded,"^ we con- 
clude that §16-1-20.1 violates the First Amendment. 
The judgment of the Court of Appeals is affirmed. 

It is so ordered. 



»Id.^ at . 
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Justice Powell, concurring. 

I concur in the Court's opinion and judgment that Ala. 
Code §16-1—20.1 violates the Establishment Clause of the 
First Amendment. My concurrence is prompted by Ala- 
bama's persistence in attempting to institute state-sponsored 
prayer in the public schools by enacting three successive stat- 
utes.' I agree fiilly with J USTICE O'Connor's assertion that 
some mom ent-of-silence statutes may be constitutional,* a 

'The three statutes are Ala. Code $16-1-20 (Supp. 1984) (moment of 
sUent meditation); Ala. Code $ 16-1-20.1 (Supp. 1984) (moment of sUence 
for n-editation or prayer); and Ala. Code S 16-1-20.2 (Supp. 1984) (teachers 
authorized to lead students in vocal prayer). These statutes were enacted 
over a span of four years. There is some question whether S 16-1-20 was 
repealed by implication. The Court already has summarily afBrmed the 
Court of Appeals' holding that S 16-1-20.2 is invalid. WaUace v. Jaffree, 

U. S. (1984). Thus, our opinions today address only the validity 

ofJ16-l-20.L See ante, at 3. 

•Justice O'Connor is correct in stating that moment-of-silence stat- 
utes cannot be treated in the same manner as those providing for vocal 
prayer: 
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suggestion set forth in the Court's opinion as well. Ante, 



I write separately to express additional views and to re- 
spond to criticism of the three-pronged Lemon test.^ 
Lemon v. Kurtznvany 403 U. S. 602 (1972), identifies stand- 

"A state sponsored moment of silence in the public schools is different 
from state sponsored vocal prayer or Bible rea^g. First, a moment of 
silence is not inherently religious. Silence, unlike prayer or Bible reading, 
need not be associated with a religious exercise. Second, a pupil who par- 
ticipates in a moment of silence need not compromise his or her beliefs. 
During a moment of silence, a student who objects to prayer is left to his or 
her own thoughts, and is not compelled to listen to the prayers or thoughts 
of others. For these simple reasons, a moment of silence statute does not 
stand or fall under the Establishment Clause according to how the Court 
regards vocal prayer or Bible reading. Scholars and at least one member 
of this Court have recognized the distinction and suggested that a moment 
of silence in public schools would be constitutional. See AbingUm, 374 
U. S., at 281 (Brennan, J., concurring) ("The observance of a moment of 
reverent silence at the opening of class" may ser/e "the solely secular pur- 
poses of the devotional activities without jeopardizing either the religious 
liberties of any members of the conmiunity or the proper degree of separa- 
tion between the spheres of religion and government"); L. Tribe. American 
Constitutional Law, § 14-6, at 829 (1978); P. Freund, "The Legal Issue," in 
Religion in the Public Schools 23 (1965); Choper, supra, 47 Minn. L. Rev., 
at 371; Kauper, Prayer, Public Schools, and the Supreme Court, 61 Mich L. 
Rev. 1031, 1041 (1963). As a general matter, I agree. It is difficult to 
discern a serious threat to religious liberty from a room of silent, thought- 
ful schoolchildren.** 

Post, at 6-7 (O'Connor, J., concurring in the judgment). 

* Justice O'Connor asserts that the "standards announced in Lemon 
should be reexamined and refined in order to make them more useful in 
achieving the underiying purpose of the First Amendment." Post, at 2-3 
(O'Connor, J., concurring). Justice Rehnquist would discard the 
Lemon test entirely. Post, at 23 (Rehnquist, J., dissenting). 

As I state in the text, the Lemon test has been applied consistently in 
Establishment Clause cases since it was adopted in 1972. In a word, it has 
been the law. Respect for stare decisis should require us to follow Lemon. 

See Garcia v. ban Antonio Metro. Transit Auih., U. S. , 

(1985) (Powell, J., dissenting) ("The stability of judicial decision, and with 
it respect for the authority of this Court, are not served by the precipitous 
overruling of multiple precedents . . . ."). 



at 20. 
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ards that have proven useful in analyzing case after case both 
in our decisions and in those of other courts. It is the only 
coherent test a msgority of the Court has ever adopted. Only 
once since our decision in Lemony supra, have we addressed 
an Establishment Clause issue without resort to its three- 
pronged test. See Marsh v. Chambers, 463 U. S. 783 
(1983).* Lemon, supra, has not been overruled or its test 
modified. Yet, continued criticism of it could encourage 
other courts to feel free to decide Establishment Clause cases 
on an ad hoc basis.* 

The first inquiry under Lemon is whether the challenged 
statute has a ''secular legislative purpose." Lemon v. Kurtz- 
man, supra, at 612 (1971). As Justice O'Connor recog- 
nizes, this secular purpose mue ^ be "sincere"; a law will not 
pass constitutional muster if thi secular purpose articulated 
by the legislature is merely a "sham." I ost, at 10 (O'Con- 
nor, J. , concurring in the judgment). In SUme v. Graham, 
449 U. S. 39 (1980) (per curiam), for example, we held that a 
statute requiring the posting of the Ten Conmiandments in 



*In Marsh v. Chambers, 463 U. S. 783 (1983), we held that the Ne- 
braska Legislature's practice of opening each day's session with a prayer 
by a chaplain paid by the State did not violate the Establishment Clause of 
the First Amendment. Our holding was based upon the historical accept- 
ance of the practice, that had become '*part of the fabric of our society." 
W., at . 

^Lemcm v. Kurtzman, 403 U. S. 602 (19^72), was a carefully considered 
opinion of the Chief Justice, in which he was joined by six other Justices. 
Lemon'8 three-pronged test has been repeatedly followed. In Comm, of 
Public Education v. Nyquist, 413 U. S. 766 (1974), for example, the Court 
applied the "now well defined three part test" of Lemon. Id., at . 

In Lynch v. Doniulley, U. S. (1984), we said that the Court is 

not ''confined to any single test or criterion in this sensitive urea." Id., at 

. The decision in Lynch, like that in Marsh v. Chambers, 463 U. S. 

783 (1983), was based primarily on the long historical practice of including 
religious symbols in the celebration of Christmas. Nevertheless, the 
Court, without any criticism of Lemon, applied its three-pronged test to 
the facts of that case. It focused on the ''question whether there is a secu- 
lar purpose for [the] display of the cr^he." Id., at . 
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public schools violated the Establishment Clause, even 
though the Kentucky legislature asserted that its goal was 
educational. We have not interpreted the first prong of 
Lenum, supra, however, as requiring that a statute have 

"exclusively secular** objectives/ Lynch v. Donnelley, 

U. S. , n. 6. If such a requirement existed, much 

conduct and legislation approved by this Court in the past 
would have been invalidated: See, e.g., Walz v. Tax 
Comm n, 397 U. S. 664 (1970) (New York's property tax ex- 
emption for religious organizations upheld); Everson v. Bd. of 
Education, 330 U. S. 1 (1947) (holding that a township may 
reimburse parents for the cost of transporting their children 
to parochial schools). 

The record before us, ho'-^ver, makes clear that Ala- 
bama's purpose was solely religious in character. Senator 
Donald Hohnes, the sponsor of the bill that became Alabama 
Code §16-1—20.1, freely acknowledged that the purpose of 
this statute was 'to return voluntary prayer" to the public 
schools. See ante, at 18, n. 43. I agree with Justice 
O'Connor that a single legislator's statement, particularly if 
made following enactment, is not necessarily sufficient to es- 
tablish purpose. See post, at 11 (O'Connor, J., concurring 
in the judgment). But, as noted in the Court's opinion, the 
religious purpose of § 16-1—20. 1 is manifested in other evi- 
dence, including the sequence and history of the three Ala- 
bama statutes. See ante, at 19. 

I also consider it of critical importance that neither the Dis- 
trict Court nor the Court of Appeals found a secular purpose, 
while both agreed that the purpose was to advance religion. 
In its first opinion (ery oining the enforcement of § 16-1—20. 1 
pending a hearing on the merits), the District Court said that 
the statute did "not reflect a clearly secular purpose." 



•The Court's opinion recognizes that "a sUtute motivated in part by a 
religious purpose may satisfy the first criterion. " Ante, at 17. The Court 
simply holds that "a statute must be invalidated if it is entirely motivated 
by a purpose to advance religion." Ibid, (emphasis added). 
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Joffna V. /ames, 544 F. Supp. 727, 732 (SD Ala. 1982). In- 
stead, the District Court found that the enactment of the 
statute was an "effort on the part of the State of Alabama to 
encourage a reUgious activity.'" im. The Court of Ap- 
peals likewise applied the Lemm, test and found "a lack of 
secular purpose on the part of the Alabama legislature." 
Joffree y. Wallace, 705 F. 2d 1526, 1535 (CAll 1983). It 
held that the objective of § 16-1—20.1 was the "advancement 
of religion." Ibid. When both courts below are unable to 
discern aii arguably valid secular purpose, this Court nor- 
mally should hesitate to find one. 
I would vote to uphold the Alabama statute if it also had a 

clear secular purpose. See Mueller v. Allen, U. S. 

(1983) (the Court is "reluctan[t] to attribute un- 
constitutional motives to the state, particularly when a plau- 
sible secular purpose may be discerned from the face of the 
statute"). Nothing in the record before us, however, identi- 
fies a clear secular purpose, and the Stete also has failed to 
identify any non-religious reason for the statute's enact- 
ment.* Under these circumstances, the Court is required 
by our precedents to hold that the statute fails the first prong 
of the Lenum test and therefore violates the Establishment 
Clause. 



'In Its subsequent decision on the merits, the District Court held that 
prayer in the public school8-*ven if led by the teacher-did not violate the 
Establishment Clause of the First Amendment. The District Court recog- 
nized that its decision was inconsistent with Evgle v. Vitale, 370 U. S. 421 
(1962), and other decisions of this Court. The District Court nevertheless 
ruled that its decision was justified because "the United Stotes Supreme 

Court has erred " Jqffree v. Bd. of School Cimm'ra, 554 F. Supp. 

1104 (S. D. Ala. 1983). 

In my capacity as Circuit Justice, I stayed the judgment of the District 
Court pending appeal to the Court of Appeals for the Eleventh Circuit. 

Jqffree v. Bd. of School Comm'rs, U. S. (1983) (Powell, J. in 

chambers). 

'Instead, the State criticizes the Lemon test and asserte that "the prin- 
cipal problem [with the test] stems from the purpose prong. " Gee Brief of 
Appellant George C. Wallace, p. 9 et seq. 
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Although we do not reach the other two prongs of the 
Lemon test, I note that the "effect" of a straightforward 
moment-of-silence statute is unlikely to "advanc[e] or in- 
hibi[t] religion." • See Board of Education v. Allen, 392 
U. S. 236, 243 (1968). Nor would such a statute "foster ^an 
excessive government entanglement with religion. ' " Lemon 
V. KuHzrmn, supra, at 612-613, quoting Walz v. Tax Com- 
missioTier, 397 U. S. 664, 674 (1970). 

I join the opinion and judgment of the Court. 



•If it were necessary to reach the "effects" prong of Lemon, we would 
be concerned primarily with the effect on the minds and feelings of imma- 
ture pupils. As Justice O'Connor notes, during "a moment of silence a 
student who objects to prayer [even where prayer may be the purpose] is 
left to his or her own thoughts, and is not compelled to listen to the prayers 
or thoughts of others." Post, at 7 (O'Connor, J., concurring in the judg- 
ment). Given the types of subjects youthful minds are primarily con- 
cerned with, it is unlikely that many children would use a simple "moment 
of silence'' as a time for religious prayer. There are too many other sub- 
jects on the mind of the typical child. Yet there also is the likelihood that 
some children, raised in strongly religious families, properly would use the 
moment to reflect on the religion of his or her choice. 
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Justice O'Connor, »?oncurring in the judgment. 

Nothing in the United States Constitution as interpreted 
by this Court or in the laws of the State of Alabama prohibits 
public school students from voluntarily praying at any time 
before, during, or after the school day. Alabama has facili- 
tated voluntary silent prayers of students who are so inclined 
by enacting Ala. Code § 16-1-20, which provides a moment of 
silence in appellees' schools each day. The parties to these 
proceedings concede the validity of this enactment. At issue 
in these appeals is the constitutional validity of an additional 
and subsequent Alabama statute, Ala. Code §16-1-20.1, 
which both the District Court and the Court of Appeals con- 
cluded was enacted solely to officially encourage prayer dur- 
ing the moment of silence. I agree with the judgment of the 
Court that, in light of the findings of the Courts below and 
the history of its enactment, § 16-1-20.1 of the Alabama Code 
violates the Establishment Clause of the First Amendment. 
In my view, there can be little doubt that the purpose and 
likely effect of this subsequent enactment is to endorse and 
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sponsor voluntary prayer in the public schools. I write sepa- 
rately to identify the peculiar features of the Alabama law 
that render it invalid, and to explain why moment of silence 
laws in other States do not necessarily manifest the same in- 
firmity. I also write to explain why neither history nor the 
Free Exercise Clause of the First Amendment validate the 
Alabama law struck down by the Court today. 

I 

The religion clauses of the First Amendment, coupled with 
the Fourteenth Amendment's guaranty of ordered liberty, 
preclude both the Nation and the States from making any law 
respecting an establishment of religion or prohibiting the free 
exercise thereof. Cantivell v. Connecticut, 310 U. S. 296, 
303 (1940). Although a distinct jurisprudence has enveloped 
each of these clauses, their common purpose is to secure reli- 
gious Uberty. See Engle v. VitaU. 370 U. S. 421, 430 (1962). 
On these principles the Court has been and remains 
unanimous. 

As this case once again demonstrates, however, 'It is far 
easier to agree on the purpose that underlies the First 
Amendment's Establishment and Free Exercise Clauses 
than to obtain agreement on the standards that should gov- 
ern their application." WcUz w. Tax Comm% 397 U. S. 664, 
694 (1970) (opinion of Harlan, J.). It once appeared that the 
Court had developed a workable standard by which to iden- 
tify impermissible government establishments of religion. 
See Lemon v. Kurtzman, 403 U. S. 602 (1971). Under the 
now familiar Lemon test, statutes must have both a secular 
legislative purpose and a principal or primary efifect that nei- 
ther advances nor inhibits religion, and in addition they must 
not foster excessive government entanglement with religion. 
Id., at 612-613. Despite its initial promise, the Lemon test 
has proven problematic. The required inquiry into "entan- 
glement" has been modified and questioned, see Mueller v. 
Allen, 463 U. S. 388, 403 n. 11 (1983), and in one case we 
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have upheld state action against an Establishment Clause 
diallenge without applying the Lemon test at all. Marsh v. 
Chambers, 463 U. S. 783 (1983). Th i autb jr cf Lemon him- 
self apparently questions the test's general applicability. 
See Lynch v. Donnelly, 465 U. S. , (1984). Jus- 
tice Rehnquist today suggests that we abandon Lemm en- 
tirely, and in the process limit the reach of the Establishment 
Clause to state discrimination between sects and government 
designation of a particular church as a "state" or "national" 
one. Post, at . 

Perhaps because I am new to the struggle, I am not ready 
to abandon all aspects of the Lemon test. I do believe, how- 
ever, that the standards announced in Lemon should be re- 
examined and refined in order to make them more useful in 
achieving the underlying purpose of the First Amendment. 
We must strive to do more than erect a constitutional "sign- 
post," Huni V. McNair, 413 U. S. 734, 741 (1973), to be fol- 
lowed or ignored in a particular case as our predilections may 
dictate. Instead, our goal should be "to frame a principle for 
constitutional adjudication that is not only grounded in the 
history and language of the first amendment, but one that is 
also capable of consistent application to the relevant prob- 
lems." Choper, Religion in the Public Schools: A Proposed 
Constitutional Standard, 47 Minn. L. Rev. 329, 332-333 
(1963) (footnotes omitted). Last Term, I proposed a refine- 
ment of the Lemon test with this goal in mind. Lynch v. 
Donnelly, 465 U. S., at (concurring opinion). 

The Lynch .oncurrence suggested that the religious liberty 
protected by the Establishment Clause is infringed when the 
government makes adherence to religion relevant to a per- 
son's standing in the political community. Direct govern- 
ment action endorsing religion or a particular religious prac- 
tice is invalid under this approach because it "sends a 
message to nonadherents that they are outsiders, not full 
members of the political community, and an accompanying 
message to adherents that they are insiders, fevored mem- 
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bers of the political community." /d., at . Under this 

view, Lenwri^ inquiry as to the purpose and effect of a stat- 
ute requires courts to examine whether government's pur- 
pose is to endorse religion and whether he statute actually 
conveys a message of endorsement. 

The endorsement test is useful because of the analytic con- 
tent it gives to the Lemort-mandated inquiry into legislative 
purpose and effect. In this country, church and state must 
necessarUy operate within the same community. Because of 
this coexistence, it is inevitable that the secular interests of 
Government and the religious interests of various sects and 
their adherents will frequently intersect, conflict, and com- 
bine. A statute that ostensibly promotes a secular interest 
often has an incidental or even a primary effect of helping or 
hindering a sectarian belief. Chaos would ensue if every 
such statute were invalid under the Establishment Clause. 
For example, the State could not criminalize murder for fear 
that it would thereby promote the Biblical command against 
killing. The task for the Court is to sort out those statutes 
and government practices whose pvrpose and effect go 
against the grain of religious liberty protected by the First 
Amendment. 

The endorsement test does not preclude government from 
acknowledging religion or from taking religion into account in 
making law and policy. It does preclude government from 
conveying or attempting to convey a message that religion or 
a particular religious belief is favored or preferred. Such an 
endorsement infringes the religious liberty of the non- 
adherent, for ^^[w]hen the power, prestige and financial sup- 
port of government is placed behind a particular religious be- 
lief, the indirect coercive pressure upon religious minorities 
to conform to the prevailing officially approved religion is 
plain." Engle v. Vitale, 370 U. S. , at 431. At issue today is 
whether state moment of silence statutes in general, and Ala- 
bama's moment of silence statute in particular, embody an 
impermissible endorsement of prayer in public schools. 
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A 

Twenty-five states permit or require public school teachers 
to have studen s observe a moment of silence in their class* 
rooms.' A few statutes provide that the moment of silence 
is for the purpose of meditation alone. See Ariz. Rev. Stat, 
Ann. § 15-522 (1984); Corn. Gen. Stat. § 10-16a (1983); R. L 
Gen. Laws §16-12-3.1 (1981). The typical statute, how- 
ever, calls for a moment of silence at the beginning of the 
school day during which students may meditate, pray, or re- 
flect on the activities of the day. See, e. g., Ark. Stat. Ann. 
§80^1607.1 (1980); Ga. Code Ann. §20-2-1050 (1982); 111. 
Rev. Stat. ch. 122, §771 (1983); Ind. Code §20-10.1-7-11 

(1982) ; Kan. Stat. Ann. §72-5308a(1980); Pa. Stat. Ann., Tit. 
24, §15-1516.1 (Purdon Supp. 1984). Federal trial courts 
have divided on the constitutionality of these moment of si- 
lence laws. Compare Gaines v. Anderson, 421 F. Supp. 337 
(Mass. 1976) (upholding statute) with May v. Cooperman, 
572 F. Supp. 1561 (NJ 1983) (striking down statute); Dujfy v. 
Las Cruces Public Schools, 557 F. Supp. 1013 (NM 1983) 
(same); and Beck - . McElrath, 548 F. Supp. } 161 (MD Tenn. 

'See Ala. Code §§16-1-20, 16-1-20.1 (Supp. Ift84): Ariz. Rev. Stat. 
Ann. §15-522 (1984); Ark. Sut. Ann. §80-1607.1 (1980); Conn. (Jen. Stat. 
§10-16a (1983); Del. Code Ann., Tit. 14, §4101 (1981) (as interpreted in 
Del. Op. Atty. Gen. 79-1011 (1979)); /la. Stet. §233.062 (1983); Ga. Code 
Ann. §20-2-1050 (1982); 111. Rev. Stat., ch. 122, 11771 (1983); Ind. Code 
§20-10.1-7-11 (1982); Kan. Stat. Ann. §72.5308a (1980); La. Rev. Stat. 
Ann. §17:2115(A) (West 1982); Me. Rev. Stat. Ann., Tit. 20-A, §4805 

(1983) ; Md. Educ. Code Ann. § 7-104 (1985); Mass. Gen. Laws Ann. , ch. 71, 
§1A (1982); Mich. Comp. Laws Ann. §380.1565 (Supp. 1984-1985); N. J. 
sut. Ann. §18A:36-4 (West Supp. 1984-1985); N. M. Stat. Ann. 
§22-5-4.1 (1981); N. Y. Educ. Law §302&-a(McKinney 1981); N. D. Cent. 
Code §15-47-30.1 (1981); Ohio Rev. Code Ann. §3313.60.1 11980); Pa. 
Stat. Ann., Tit. 24, § 15.1516.1 (Purdon Supp. 1984-1985); R. I. (Jen. Laws 
§16-12-3.1 (1981); Tenn. Code Ann. §49-6-1004 (1983); Va. Code 
§ 22.1-203 (1980); W. Va. Const, Art. Ill, § 15-a. For a useful compari- 
son of the provisions of many of these statutes, see Note, Daily Moments of 
Silence in Public Schools: A Constitutional Analysis, 58 N. Y. U. L. Rev. 
364, 407-408 (1983). 
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1982) (same). See also Walter v. West Virginia Board of 
Educaiion, Civ. Action No. 84-5366 (SD W. Va., Mar. 14, 
1S«5) (striking down state constitutional amendment). Re- 
lying on this Court's decisions disapproving vocal prayer and 
Bible reading in the public schools, see Abington School Dis- 
trict V. Sctumipp, 374 U. S. 203 (1963), EngU v. Vitale, 
supra, the courts that have struck down the moment of si- 
lence statutes generally conclude that their purpose and ef- 
fect is to encourage prayer in public schools. 

The Engle and Abington decisions are not dispositive on 
the constitutionality of moment of silence laws. In those 
cases, public school teachers and students led their classes in 
devotional exercises. In En{ile, a New York statute re- 
quired teachers to lead their classes in a vocal prayer. The 
Court concluded that "it is no part of the business of govern- 
ment to compose official prayers for any group of the Ameri- 
can people to recite as part of a religious program carried on 
by the government." 370 U. S., at 425. In Abington, the 
Court addressed Pennsylvania and Maryland statutes that 
authorized morning Bible readings in public schools. The 
Court reviewed the purpose and effect of the statutes, con- 
cluded that they required religious exercises, and therefore 
found them to violate the Establishment Clause. 374 U. S., 
at 223-224. Under all of these statutes, a student who did 
not share the religious beliefs expressed in the course of the 
exercise was left with the choice of participating, thereby 
compromising the nonadherent's beliefs, or withdrawing, 
thereby calling attention to his or her non-conformity. The 
decisions acknowledged the coercion implicit under the statu- 
tory schemes, see Engle, supra, at 431, but they expressly 
turned only on the fact that the government was sponsoring a 
manifestly religious exercise. 

A state sponsored moment of silence in the public schools is 
different from state sponsored vocal prayer or Bible reading. 
First, a moment of silence is not inherently religious. Si- 
lence, unlike prayer or Bible reading, need not be associated 
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with a reli£:iois exercise. Second, a pupil who participates 
in a moment of silence need not compromise his or her beliefs. 
During a moment of silence, a student who objects to prayer 
is left to his or her own thoughts, and is not compelled to lis- 
ten to the prayers or thoughts of others. For these simple 
reasons, a moment of silence statute does not stand or fall 
under the Establishment Clause according to how the Court 
regards vocal prayer or Bible reading. Scholars and at least 
one member of this Court have recognized the distinction and 
suggested that a moment of silence in public schools would be 
constitutional. See Ahingion, supra, at 281 (Brennan, J., 
concxirring) ("[T]he observance of a moment of reverent si- 
lence at the opening of class" may serve 'the solely secular 
purposes of the devotional activities without jeopardizing 
either the religious liberties of any members of the conmiu* 
nity or the proper degree of separation between the spheres 
of religion and goverment"); L. Tribe, American Constitu- 
tional Law §14-6, p- 829 (1978); R Preund, The Legal Issue, 
in Religion and the Public Schools 23 (1965); Choper, 47 
Minn. L. Rev. , at 371; Kauper, Prayer, Public Schools, and 
the Supreme Court, 61 Mich. L. Rev. 1031, 1041 (1963). As 
a general matter, I agree. It is difficult to discern a serious 
threat to religious liberty from a room of silent, thoughtful 
schoolchildren. 

By mandating a moment of sUence, a State does not neces- 
sarily endorse any activity that might occur during the pe- 
riod. Cf. Widmat v. Vincmt, 454 U. S. 263, 272, n. 11 
(1981) ("by creating a forum the [State] does not thereby en- 
dorse or promote any of the particular ideas aired there")* 
Even if a statute specifies that a student may choose to pray 
silently during a quiet moment, the State has not thereby en- 
couraged prayer over other specified alternatives. None- 
theless, it is also possible that a moment of silence statute, 
either as drafted or as actually implemented, could effec- 
tively favor the child who prays over the child who does not. 
For example, the message of endorsement would seem ines- 
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capable if the teacher exhorts children to use the designated 
time to pray. Similarly, the face of the statute or its legisla- 
tive history may clearly establish that it seeks to encourage 
or promote voluntary prayer over other alternatives, rather 
than merely provide a quiet moment that may be dedicated to 
prayer by those so inclined. The crucial question is whether 
the State has conveyed or attempted to convey the message 
that children should use the moment of sQence for prayer.^ 
This question cannot be answered in the abstract, but instead 
requires courts to examine the history, language, and admin- 
istration of a particular statute to determine whether it oper- 
ates as an endorsement of religion. Lynch, 465 U. S., at 

(concurring opinion) ("Every government practice must 

be judged in its unique drcuir^ctances to determine whether 
it constitutes an endorsement or disapproval of religion")* 

Before reviewing Alabama's moment of silence law to de- 
termine whether it endorses prayer, some general observa- 
tions on the proper scope of the inquiry are in order. First, 
the inquiry into the purpose of the legislature in enacting a 
moment of silence law should be deferential and limited. 
See Everson v. Board of Edwatixm, 330 U. S. 1, 6 (1947) 
(courts must exercise "the most extreme caution" in assess- 
ing whether a state statute has a proper public purpose). In 



'Appellants argue that Zaroch v. Clauson, 343 U. S. 306, 313-314 
(1952) suggests there is no constitutional infirmity in a State's encouraging 
a child to pray during a moment of silence. The cited dicta from Zorach, 
however, is inapposite. There the Court stated that '^en the state en- 
courages religious instruction . . . by adjnsting the schedule of public 
events to sectarian needs, it follows the best of our traditions.'' Ibid, (em- 
phasis added). When the State provides a moment of silence during which 
prayer may occur at the election of the student, it can be said to be adjust- 
ing the schedule of public events to sectarian needs. But when the State 
also encourages the student to pray during a moment of silence, it converts 
an otherwise inoffensive moment of silence into an effort by the nugority to 
use the machinery of the State to encourage the minority to participate in a 
religious exercise. See Abington School District v. Sehempp, 374 U. S. 
208,226(1963). 
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determining whether the government intends a moment of si- 
lence statute to convey a message of endorsement or disap- 
proval of religion, a court has no license to psychoanalyze the 
legislators. See McGowan v. Maryland, 366 U. S. 420, 466 
(1961) (opinion of Frankfurter, J.). If a legislature ex- 
presses a plausible secular purpose for a moment of silence 
statute in either the text or the legislative history,' or if the 
statute disclaims an intent to encourage prayer over alterna- 
tives during a moment of silence,* then courts should gener- 
ally defer to that stated intent. See Committee f&r Public 
Edvxaiim & Religious Liberty v. Nyquist, 413 U. S. 756, 
773 (1973); TUton v. Richardson, 403 U. S. 672, 678-679 
(1971). It is particularly troublesome to denigrate an ex- 
pressed secular purpose due to post-enactment testimony by 
particular legislators or by interested persons who witnessed 
the drafting of the statute. Even if the text and official his- 
tory of a statute express no secular purpose, the statute 
should be held to have an improper purpose only if it is be- 
yond purview that endorsement of religion or a religious be- 
lief "was and is the law's reason for existence. " Epperson v. 
Arkansas, 393 U. S. 97, 108 (1968). Since there is arguably 
a secular pedagogical value to a moment of silence in public 
schools, courts should find an improper purpose behind such 
a statute only if the statute on its face, in its official legisla- 
tive history, or in its interpretation by a responsible adminis- 
trative agency suggests it has the primary purpose of endors- 
ing prayer. i 

Justice Rehnquist suggests that this sort of deferential 
inquiry into legislative purpose "means little," because 'It 
only requires the legislature to express any secular purpose 

and omit all sectarian references." Post, at . It is not a 

trivial matter, however, to require that the legislature mani- 
fest a secular purpose and omit all sectarian endorsements 
fro.' its law s. Tnat requirement is precisely tailored to the 

•See, e. g., Tenn. Code Aim. 849-6-1004 (1983). 
•See, e. g., W. Va. Const., Art. IH, { 16-a. 
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Establishment Clause's purpose of assuring that Government 
not intentionally endorse religion or a religious practice. It 
is of course possible that a legislature wiU enunciate a sham 
secular purpose for a statute. I have little doubt that our 
courts are capable of distinguishing a sham secular purpose 
from a sincere one, or that the Lemon inquiry into the effect 
of an enactment would help decide those close cases where 
the validity of an expressed secular purpose is in doubt. 
While the secular purpose requirement alone may rarely be 
determinative in striking down a statute, it nevertheless 
serves an important function. It reminds government that 
when it acts it should do so without endorsing a particular re- 
ligious belief or practice that all citizens do not share. In 
this sense the secular purpose requirement is squarely based 
in the text of the Establishment Clause it helps to enforce. 

Second, the L^nch concurrence suggested that the effect of 
a moment of silence law is not entirely a question of fact: 
"[Wlhether a government activity conmiunicates en- 
dorsement of religion is not a question of simple histori- 
cal fact. Although evidentiary submissions may help 
answer it, the question is, like the question whether ra- 
cial or sex-based classifications communicate an invidi- 
ous message, in large part a legal question to be an- 
swered on the basis of judicial interpretation of social 
facts." 465 U. S., at (concurring opinion). 

The relevant issue is whether an objective observer, ac- 
quainted with the text, legislative history, and implementa- 
tion of the statute, would perceive it as a state endorsement 
of prayer in public schools. Cf. Bose Corp. v. Comumers 

Union of United States, Inc., 466 U. S. , n. 1 

(Rehnquist, J., dissenting) (noting that questions whether 
fighting words are 'likely to provoke the average person to 
retaliation," Street v. New York, 394 U. S. 576, 592 (1969), 
and whether allegedly obscene material appeals to ''prurient 
interests," Miller v. Calif(ymia, 413 U. S. 15, 24 (1973), are 
mixed questions of law and fact that are properly subject to 
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<fe now iippellate review). A moment of sUence law that is 
dearly drafted and implemented so as to permit prayer, 
meditetion, and reflection within the prescribed period, with- 
out endorsing one alternative over the others, should pass 
this test 

B 

The analysis above suggests that moment of silence laws in 
many States should pass Establishment Clause scrutiny be- 
cause they do not fevor the child who chooses to pray during 
a moment of silence over the child who chooses to meditate or 
reflect. Alabama Code §16-1-20.1 (Supp. 1984) does not 
stand on the same footing. However deferentially one ex- 
amines its text and legislative history, however objectively 
one views the message attempted to be conveyed to the pub- 
lic, the conclusion is unavoidable that the purpose of the stat- 
ute is to endorse prayer in public schools. I accordingly 
agree with the Court of Appeals, 705 F. 2d 1526, 1535 (1983), 
that the Alabama statute has a purpose which is in violation 
of the Establishment Clause, and cannot be upheld. 

In finding that the purpose of Alabama Code § 16-1-20.1 is 
to endorse voluntary prayer during a moment of silence, the 
Court relies on testimony elicited from State Senator Donald 
G. Hobnes during a preliminary iiyunction hearing. Ante, at 

. Senator Holmes testified that the sole purpose of the 

statute was to return voluntary prayer to the public schools. 
For the reasons expressed above, I would give little, if any, 
weight to this sort of evidence of legislative intent. Never- 
theless, the text of the stetutft in light of its official legislative 
histriy leaves little doubt that the purpose of this statute cor- 
responds to the purpose expressed hj Senator Hobnes at the 
preliminary ii^unction hearing. 

First, it is notable that Alabama ab*eady had a moment of 
sUence statute before it enacted § 16-1-20. 1 . See Ala. Code 

§16-1-20, reprinted ante, at , n. 1. Appellees do not 

challenge this statute— indeed, they con&ede its validity. 
See Brief for Appellees 2. The only significant addition 
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made by Alabama Code §16-1-20.1 ?s to specify expressly 
that voluntary prayer is one of the authorized activities dur- 
ing a moment of nlence. Any doubt as to the legislative pur- 
pose of that addition is removed by the official legislative his- 
tory. The sole pm^pose reflected in the official history is 'to 
return voluntary pi-ayer to our public schools." App. 50. 
Nor does anything in the legislative history contradict an in- 
teni to encourage children to choose prayer over other alter- 
natives during the mon^ent of silence. Given this legislative 
history, it is not surpris^ing that the State of Alabama con- 
ceded in the courts below that the purpose of the statute was 
to make prayer part of daiiy classroom activity, and that both 
the District Court and the Court of Appeals concluded that 
the law's purpose was to ercourage religious activity. See 

ante, at , n. 44. In light of the legislative history and 

the findings of the courts below, I agree with the Court that 
the State intended Alabama Code §16-1-20.1 to convey a 
message that prayer was the ^^ndc sed activity during the 
state-prescribed moment of silence. While it is therefore 
unnecessary also to determine the effect of the statute. 

Lynch, 465 U. S., at (concurring opinion), it also seems 

likely that the message actually oonveyed to objective ob- 
servers by Alabama Code § 16-1-20.1 is approval of the child 



'The Chief Justice suggests that one caisequence of the Court's em- 
phasis on the difference between § 16-1-20.1 and its predecessor statute 
might be to render the Pledge of Allegiance uiiConstitutional because Con- 
gress amended it in 1954 to add the words "undi»r God." Post, at . I 

disagree. In my view, the words "under God" in the Pledge, as codified at 
36 U. S. C. § 172, serve as a acknowledgement of religion with 'the legiti- 
mate secular purposes of solemnizing public occasions, [and] expreseing 
confidence in the future." Lynch, 465 U. S. , at (concurring opinion). 

I also disagree with The Chief Justice's suggestion that the Court's 
opinion invalidates any moment of silence statute that includes the word 

"prayer" Post, at . As noted infra, at , "te]ven if a statute 

specifies that a student may choose to pray during a quiet moment, the 
State has not thereby encouraged prayer over other specified 
alternatives." 
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who selects prayer over other alternatives during a moment 
of silence. 

Given this evidence in the record, candor requires us to ad- 
mit that this Alabama statute was intended to convey a mes- 
sage of state encour af>; r>ienrand endorsement ot reh ponr 
In Walz V. Tax Comm'n, 397 U. S., at 669, the Court steteH 
that the religion clauses of the First Amendment are flexible 
enough to "pennit religious exercise to exist without sponsor- 
ship and without interference." Alabama Code § 16-1-20.1 
does more than permit prayer to occur during a moment of 
silence "v/ithout interference." It endorses the decision to 
pray during a moment of silence, a nd accordingly sponsors a 
__reUgisu8_eXfi£a8e. For that reason, I concur in the judg- — ^ 
ment of the Court. 

II 

In his dissenting opinion, post, at , Justice Rehn- 

QUIST reviews the text and history of the First Amendment 
religion clauses. His opinion suggests that a long line of this 
Court's decisions are inconsistent with the intent of the draft- 
ers of the Bill of Rights. He urges the Court to correct the 
h'^torical inaccuracies in its past decisions by embracing a far 
more restricted interpretation of the Establishment Clause, 
an interpretation that presumably would permit vocal group 
prayer in public schools. See generally R. Cord, Separation 
of Church and State (1982). 

The United States, in an amicus brief, suggests a less 
sweeping modification of Establishment Clause principles. 
In the Federal Government's view, a state sponsored mo- 
ment of silence is merely an "accommodation" of the desire of 
some public school children to practice their religion by pray- 
ing silently. Such an accommodation is contemplated by the 
*Firet Amendment's guaranty that the Government will not 
prohibit the free exercise of religion. Because the moment 
of silence implicates free exercise values, the United States 
suggests that the Lemon-mandated inquiry into purpose and 
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effect should be modified. Brief for United States as Ami- 
cus Curiae 22. 

There is an element of truth and much helpful analysis in 
each of these suggestions. Particularly when we are inter- 
preting the Constitution, "a page of history is worth a volume 
of logic." New York Trust Co. v. Eisner, 256 U. S. 345, 349 
(1921). Whatever the provision of the Constitution that is at 
issue, I continue to believe that "fidelity to the notion of con- 
stitutional — as opposed to purely judicial — limits on govern- 
mental action requires us to impose a heavy burden on those 
who claim that practices accepted when [the provision] was 
adopted are now constitutionally impermissible.'' Tennessee 

V. Gamer, 471 U. S. , (1985) (dissenting opinion). 

The Court properly looked to history in upholding legislative 
prayer. Marsh v. Chambers, 463 U. S. 783 (1983), property 
tax exemptions for houses of worship, Walz v. Tax Comm\ 
supra, and Sunday closing laws, McGowan v. Maryland, 366 
U. S. 420 (1961). As Justice Holmes once observed, "[i]f a 
thing has been practised for two hundred years by common 
consent, it will need a strong case for the Fourteenth Amend- 
ment to affect it." Jackman v, Rosenbaum Co., 260 U. S. 
22, 31 (1922). 

Justice Rehnquist does not assert, however, that the 
drafters of the First Amendment expressed a preference for 
prayer in public schools, or that the practice of prayer in pub- 
lic schools ei^joyed uninterrupted government endorsement 
from the time of enactment of the Bill of Rights to the 
present era. The simple truth is that free public education 
was virtually non-existent in the late eighteenth century. 
SeeAbington, 374 U. S., at 238, and n. 7 (Brennan, J., con- 
curring). Since there then existed few government-run 
schools, it is unlikely that the persons who drafted the First 
Amendment, or the state legislators who ratified it, antici- 
pated the problems of interaction of church and state in the 
public schools. Sky, The Establishment Clause, the Con- 
gress, and the Schools: An Historical Perspective, 52 Va. L. 
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Rev, 1395, 1403-1404 (1966). Even at the time of adoption 
of the Fourteenth'Amendment, education in Southern States 
was still primarily in private hands, and the movement to- 
ward free public schools supported by general taxation had 
not taken hold. Brown v. Board of Education^ 347 U. S. 
483, 489--490 (1954). 

This uncertainty as to the intent of the Framers of the BiU 
of Rights does not mean we should ignore history for guid* 
ance on the role of religion in public education. The Court 
has not done so. See, e. g., Illinois ex rel McCollum v. 
Board ofEducatixm, 333 U. S. 203, 212 (1948) (Frankfurter, 
J. , concurring). When the intent of the Framers is unclear, 
I believe we must employ both history and reason in our anal-, 
ysis. The primary issue raised by Justice Rehnquist^s 
dissent is whether the historical fact that our Presidents have 
long callc^d for public prayers of Thanks should be dispositive 
on the constitutionality of prayer in public schools/ I think 
not. At the very least, Fi:^sidential prodsmiations are 
distinguishable from school prayer in that they are received 
in a non-coerdve setting and are primarily directed at adults, 
who presumably are not readily susceptible to unwilling reli- 
gious indoctrination. This Court's decisions have recognized 
a distinction when government sponsored religious exercises 
are directed at impressionable children who are required to 
attend school, for then government endorsement is much 
more likely to result in coerced religious beliefs. See, e. jf.. 

Marsh v. Chambers, supra, at ; Tilton v. Richardson^ 

403 U. Sm at 686. Although history provides a touchstone 
for constitutional problems, the Establishment Clause con- 
cern for relii;pous liberty is dispositive here. 



* Even assuming a taxpayer could establish standing to challenge such a 
practice, see Valley Forge Christian College v. Americam United for 
Separation of Church and State, Inc., 464 U. S. 464 (19B2), these Presi- 
dential proclanutions would probably withstand Establishment Clause 
scrutiny given their long history. See Marsh v. Chamber$, 463 U. S. 788 
(1983). 
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The element of truth in the United States' arguments, I be* 
lieve, lies in the suggestion that Establishment Clause analy- 
sis must comport with the mandate of the Free Exercise 
Clause that government make no law prohibiting the free ex- 
ercise of religion. Our cases have interpreted the Free Ex- 
ercise Clause to compel the Government to exempt persons 
from some generally applicable government requirements so 
as to permit those persons to freely exercise their religion. 
See, e. g., Thomas v. Review Board of the Indiana Employ- 
ment Security Division, 450 U. S. 707 (1981); Wisconsin v. 
Yodei\ m U. S. 205 (1972); Sh^bert v. Vemer, 374 U. S. 
398 (19b3). Even where the Free Exercise Clause does not 
compel the Government to grant an exemption, the Court has 
suggested that the Government in some circumstances may 
voluntarily choose to exempt religious observers without vi- 
olating the Establishment Clause. See, e. g., Gillette v. 
United States, 401 U. S. 437, 453 (1971); Braunfeld v. 
Broum, 368 U. S. 599 (1961). The challenge posed by the 
United States' argument is how to define the proper Estab- 
lishment Clause limits on voluntary government efforts to fa- 
cilitate the free exercise of religion. On the one hand, a rigid 
application of the Lemon test would invalidate legislation ex- 
empting religious observers from generally applicable gov- 
ernment obligations. By definition, such legislation has a re- 
ligious purpose and effect in promoting the freu exercise of 
religion. On the other hand, judicial deference to all legisla- 
tion that purports to facilitate the free exercise of religion 
would completely vitiate the Establishment Clause. Any 
statute pertaining to religion caii be vie^vod as an ^^accommo- 
dation'^ of free exercise rights. Indeed, the statute at issue 
in Lemon, which provided salary supplements, textbooks, 
and instructional materials to Pennsylvania parochial schools, 
can be viewed as an acconunodation of the religious beliefs of 
parents who choose to send their children to religious 
schools. 
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It is obvious that the either of the two Religion Clauses, 'if 
expanded to a logical extreme, would tend to clash with the 
other." T^ofe, 397 U. S., at 668-669. The C!ourt has long 
exacerbated the conffict by calling for government "Neutral- 
ity" toward religion. See, «. g., Committee for Public Edur 
cation & Religiow LibeHy v. Nyquial, 413 U. S. 756 (1978), 
Board ofEdwation v. AUen, 392 U. S. 236 (1968). It is dif- 
ficult to square any notion of "complete neutrality," ante, at 
, with the mandate of the Free Exercise Clause that gov- 
ernment must sometimes exempt a religious observer from 
an otherwise generally appHcable obligation. A government 
that confers a benefit on ai: explicitly religious basis is not 
neutral toward religion. See Welsh v. United States, 398 
U. S. 833, 372 (1970) (White, J., dissenting). 

The sohition to the conflict between the religion clauses lies 
not in "neutrahty," but rather in identifying workable limits 
to the (Sovernment's license to promote the free exercise of 
religion. The text of the Free Exercise Clause speaks of 
laws that prohibit the free exercise of religion. On its face, 
the Clause is directed at government interference with free 
exercise. Given that concern, one can plausibly assert that 
government pursues free exercise clause values when it lifts 
a government-imposed burden on the free exercise of reli- 
gion. If a statute within this category, then the stand- 
ard Establishment Clause test should be modified accord- 
iiift?y . It is disingenuous to look for a purely secular purpose 
when the manifest objective of a statute is to facilitate the 
free exercise of religion by lifting a government-imposed bur- 
den. Instead, the Court should simply acknowledge that the 
religious purpose of such a statute is legitimated by the Free 
Exercise Clause. I would also go further. In assessing the 
effect of such a statute— that is, in determining whether the 
statute conveys the message of endorsement of religion or a 
particular rcUgious belief— courts should assume that the 

"objective observer," ante, at , is acquainted with the 

Free Exercise Clause and the values it promotes. Thus indi- 
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vidual perceptions, or resentment that a religious observer is 
exempted from a particular government requirement, would 
be entitled to little weight if the Free Exercise Clause 
strongly supported the exemption. 

While this ^'accommodation'' analysis would help reconcile 
our Free Exercise and Establishment Clause standards, it 
would not save Alabama's moment of silence law. If we as- 
sume that the religious activity that Alabama seeks to pro- 
tect is silent prayer, then it is difficult to discern any state- 
imposed burden on that activity that is lifted by Alabama 
Code § 16-1-20.1. No law prevents a student who is so in- 
clined from praying silently in public schools. Moreover, 
state law already provided a moment of silence to these ap- 
pellees irrespective of Alabama Code § 16-1-20.1. See Ala. 
Code §16-1-20. Of course, the State might argue th at 
§ 16-1-20.1 protects not silent praye r, but rather group sile ht 
prayer under State sponsorship. Phras e^ i n these te nim, 
tT ie burden lifted by the statute is not one imposeSHBy j he 
State 01 AiaPama, but by the Establishment Clause as in tCT- 
[ ^ted in tingle and Abington. In my view, it is beyondlHe'^ 
authority of the State ot Alabama to remove burdens im- 
posed by the Constitution itself. I conclude that the Ala- 
bama statute at issue today lifts no state-imposed burden on 
the free exercise of religion, and accordingly cannot properly 
be viewed as an accommodation statute. 

Ill 

The Coiut does not hold that the Establishment Clause is 
so hostile to religion that it precludes the States from afford- 
ing schoolchildren an opportunity for voluntary silent prayer. 
To the contrary, the moment of silence statutes of many 
States should satisfy the Establishment Clause standard we 
have here apy^lied. The Court holds only that Alabama has 
intentionally crossed the line between creating a quiet mo- 
ment during which those so inclined may pray, and affirma- 
tively endorsing the particular religious practice of prayer. 
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This line may be a fine one, but our precedents and the prin- 
ciples of religious liberty require that we draw it. In my 
view, the judgment of the Court of Appeals must be 
affirmed. 
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Chief Justice Burger, dissenting. 

Some who trouble to read the opinions in this case will find 
it ironic— perhaps even bizarre— that on the very day we 
heard arguments in this case, the Court's session opened 
with an invocation for Divine protection. Across the park a 
few hundred yards away, the House of Representatives and 
the Senate regularly open each session with a prayer. These 
legislative prayers are not just one minute in duration, but 
are extended, thoughtful invocations and prayers for Divine 
guidance. They are given, as they have been since 1789, by 
clergy appointed as official Chaplains and paid from the 
Treasury of the United States. Congress has also provided 
chapels in the Capitol, at public expense, where Members 
and others may pause for prayer, meditation — or a moment 
of silence. 

Inevitably some wag is bound to say that the Court's hold- 
ing today reflects a belief that the historic practice of the 
Congress and this Court is justified because members of the 
Judiciary and Congress are more in need of Divine guidance 
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than are schoolchadren. Still others will say that all this 
controversy is "much ado about nothing," since no power on 
earth— including this Court and Congress — can stop any 
teacher from opening the school day with a moment of silence 
for pupils to meditate, to plan their day— or to pray if they 
voluntarily elect to do so. 
I make several points about today's curious holding. 
P (a) It makes no sense to say that Alabama has "endorsed 
1 prayer" by merely enacting a new statute 'V specifir ex- 
pressly that voluntary praver is one of the autEbrize d activi- 
ties during a moment of silence." ante, at 12 (O'Connor, J., 
concurring in the judgment) (emphasis added). To suggest 
t hat a moment-of-silence statute that inclu des the v^ST 
" prayer" unconstitutionaUy endorses religion, while on6 that 
sin gly provides for a moment of silence does not, manifests 
n opieutrality but hostility toward religion. l«'or decades our" 
opinions have stated that hostility toward any religion or to- 
ward all religions is as much forbidden by the Constitution as 
is an official establishment of religion. The Alabama legisla- i 
ture has no more "endoreed" religion than a state or the C on- 
ffl-ess does when it provides for legislative pVinplainH, ( t!!ib°" j 

t fis Court does when it opens earh goQamn «nt^ an itivoi ^Atinn J 

^ taGod. Today's decision recalls the observations of Justice 
Goldbei^: 

"[UJntutored devotion to the concept of neutrality can 
lead to invocation or approval of results which paitake 
not simply of that noninterference and noninvolvement 
with the religious which the Constitution commands, but 
of a brooding and pervasive dedication to the secular and 
a passive, or even active, hostility to the religious. 
Such results are not only not compelled by the Constitu- 
tion, but, it seems to me, are prohibited by it." 
School District v. Schempp, 374 U. S. 203, 306 (1963) 
(concurring opinion). 
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(b) The inexplicable aspect of the foregoing opinioas, how- 
ever, is what they advance as support for the holding con- 
cerning the purpose of the Alabama legislature. Rather 
than determining legislative purpose from the face of the 
statute as a whole/ the opinions rely on three factors in 
concluding that the Alabama legislature had a VhoUy reli- 
gious" purpose for enacting the statute under review, Ala. 
Code § 16-1-20.1 (Supp. 1984): (i) stetements of the statute's 
sponsor, (ii) admissions in Governor James' Answer to the 
Second Amended Complaint, and (iii) the di£ference between 
§ 16-1-20.1 and its predecessor statute. 

Curiously, the opinions do not mention that all of the spon- 
sor's statements relied upon— including the statement 'In- 
serted'* into the Senate Jotuiial— were made after the legisla- 
ture had passed the statute; indeed, the testimony that the 
Court finds critical was given well over a year after the stat- 
ute was enacted. As even the appellees concede, see Brief 
for Appellees 18, there is not a shred of evidence that the leg- 
islature as a whole shared the sponsor's motive or that a ma- 
jority in either house was even aware of the sponsor's view of 
the bill when it was passed. The sole relevance of the spon- 
sor's statements, therefore, is that they reflect the personal, 
subjective motives of a single legislator. No case in the 195- 
year history of this Court supports the disconcerting idea 
that post-enactment statements by individual legislators are 
relevant in determining the constitutionality of legislation. 

Even if an individual legislator's after-the-fact statements 
could rationally be considered relevant, all of the opinions fail 
to mention that the sponsor also testified that one of his pur- 
poses in drafting and sponsoring the moment-of-silence bill 



'The foregoing opinions likewise completely ignore the statement of 
purpose that accompanied the moment-of-silence bill throughout the legis- 
lative process: "To permit a period of silence to be observed/or the purpoae 
of meditatitm or voluntary prayer at the commencement of the first class of 
each day in all public schools/' 1981 Ala. Senate J. 14 (emphasis added). 
See also id., at 160, 307, 410, 535, 938, 967. 
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was to clear up a widespread misunderstanding that a school- 
child is legally prohibited from engaging in sDent, individual 
prayer once he steps inside a public school building. See 
App, 53-54. That testimony is at least as important as the 
statements the Court relies upon, and surely that testimony 
manifests a permissible purpose. 

The Court also relies on the admissions of Governor James' 
Answer to the Second Amended Complaint. Strangely, 
however, the Court neglects to mention that there was no 
trial bearing on the constitutionality of the Alabama statutes; 
trial became unnecessary when the District Court held that 
the Establishment Clause does not apply to the states.^ The 
absence of a trial on the issue of the constitutionality of 
§16-1-20.1 is significant because the Answer filed by the 
State Board and Superintendent of Education did not make 
the same admissions that the Governor's Answer made. See 
1 Record 187. The Court cannot know whether, if tliis case 
had been tried, those state officials would have offered evi- 
dence to contravene appellees' allegations concerning legisla- 
tive purpose. Thus, it is completely inappropriate to accord 
any relevance to the admissions in the Governor's Answer. 

The several preceding opinions conclude that the principal 
difference between §16-1-20.1 and its predecessor statute 
proves that the sole purpose behind the inclusion of the 
phrase "or voluntary prayer" in §16-1-20.1 was to endorse 
and promote prayer. This reasoning is simply a subtle way 
of focusing exclusively on the religious component of the 
statute rather than examining the statute as a whole. Such 
logic— if it can be called that— would lead the Court to hold, 
for example, thai a state may enact a statute that provides 
reimbursement for bus transportation to the parents of all 
schoolchildren, but may not add parents of parochial school 
students to an existing program providing reimbursement for 
parents of public school students. Congress amended the 



'The four days of trial to which the Court refers concerned only the 
alleged practices of vocal, group prayer in the classroom. 
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statutory Pledge of Allegiance 31 years ago to add the words 
"under God.** Act of June 14, 1954, Pub. L. 396, 68 Stat 
249. Do the several opinions in support of the judgment 
today render the Pledge unconstitutional? That would be 
the consequence of their method of focusing on the difference 
between S 16-1-20.1 and its predecessor statute rather than * 
examining § 16-1-20.1 as a whole.' Any such holding would 
of course make a mockery of our decisionmaking in Establish- 
ment Clause cases. And even were the Court's method cor- 
rect, the inclusion of the words "or voluntary prayer" in 
§ 16-1-20.1 is v/holly consistent with the clearly permissible 
purpose of clarifying that silent, voluntary prayer is not for- 
bidden in the public school building.^ 

(c) The Court's extended treatment of the 'test'* of Lemon 
V. KuHzrmn, 403 U. S. 602 (1971), suggests a naive pre- 
occupation with an easy, bright-line approach for addressing 
constitutional issues. We have repeatedly cautioned that 
Lemon did not establish a rigid caliper capable of resolving 
every Establishment Clause issue, but that it sought only to 
provide "signposts." "In each [Establishment Clause] case, 
the inquiry c^s for line drawing; no fixed, per se rule can be 

framed." Lynch v. Donnelly, 465 U. S. , (1984). 

In any event, our responsibility is not to apply tidy formulas 

'The House Report on the legislation airsnding the Pledge states that 
the purpose of the amendment was to affirm the principle that ''our people 
and our Government [are dependent] upon the moral directions of the Cre- 
ator.'' H. R. Rep. No. 1693, 83d Cong., 2d Sess. 2, reprinted in 1954 
U. S. Code Cong. & Admin. News 2339, 2340. If this is simply ''acknowl- 
edgement,'' not "endorsement," of religion, see ante, at 12, n. 5 (O'CON- 
NOR, J., concurring in the judgment), the distinction is Car too infinitesinud 
for me to grasp. 

^The several opinions suggest that other similar statutes may survive 
today's decision. See ante, at 20; ante, at 1^2 (Powell, J., concurring); 
ante, at 12, n. 6 (O'CONNOR, J., concurring in the judgment). If this is 
true, these opinions become even less comprehensible, given that the 
0>urt holds this statute invalid when there is no legitimate evidence of 'im- 
permissible" purpose; there could hardly be less evidence of 'impermissi- 
ble" purpose than was shown in this case. 
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by rote; our duty is to determine whether the statute or prac- 
tice at issue is a step toward establishing a state religion. 
Given today's decision, however, perhaps it is understand- 
able that the opinions in support of the judgment all but 
Ignore the Establishment Clause itself and the concerns that 
' underlie it. 

@ The notion that the Alabama statute is a step toward 
creating an established church borders on, if it does not tres- 
pass into, the ridiculous. The statute does not remotely 
threaten religious liberty; it affirmatively furthers the values 
of religious freedom and tolerance that the Establishment 
Clause was designed to protect. Without pressuring those 
who do not wish to pray, the statute simply creates an oppor- 
tunity to think, to plan, or to pray if one wishes— as Congress 
does by providing chaplains and chapels. It accommodate s 
th e purely private, voluntary reUg ous choices of the individ- 
ual pupus Who wish to pray whi irinKe'same tune creattrfpTi- 
time for nonreiigious reflecBonfc nlhose who do mjTgRjjnpr^ 
^' ^^so provides a me aninpfiil opportunity 
for schoolchildren to appreciate theaB soiUte cofi s mntlonri 
r ight of each individual to worship and b elieve m fhP mPn-^H. 
ual wishes The statute "endorses" only the vie w th^he 
reugious observances of others should be tolerat.^g;^, 
where possible. acCQmmodatej LJf the government r^^ Jnt. 
acc ommodate religious needs when it does so in a'vifav 
neutral and noncoercive mann er, th e "b6ilfeV0lbni neu ti 
mat we have long considered the coxrect constitutional st^. 
a rd wm quickly translate into the "callous indiffprenpe;;_M,af 
thfeJJ ourt has consistently held the Establishment 'Clause 
does not require. ' ' 

The (Jourt today has ignored the wise admonition of Justice 
Goldberg that "the measure of constitutional adjudication is 
the ability and willingness to distinguish between real threat 
and mere shadow." School District v. Schempp, 374 U. S. 
203, 308 (1963) (concurring opinion). The innocuous statute 
that the Court strikes down does not even rise to the level of 
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"mere shadow." Justice O'Connor paradoxically acknowl- 
edges, "It is difficult to discern a serious threat to religious 
Kberty from a room of silent, thoughtful schoolchildren." 
Ante, at 7.^ I would add to that, "even if they choose to 
pray." 

The mountains have labored and brought forth a mouse/ 



'The principal plaintiff in this action has stated: "1 probably wouldn't 
have brought the suit just on the silent meditation or prayer statute .... 
If that's all that existed, that wouldn't have caused me much concern, un- 
less it was implemented in a way that suggested prayer was the preferred 
activity.'" Malone, Prayers for Relief, 71 A.B.A. J. 61, 62, col. 1 (Apr. 
1985) (quoting Ishmael Jaffree). 

* Horace, Epistles, bk. Ill (Ars Poetica), line 139. 
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Justice White, dissenting. 

For the most part agreeing with the opinion of the Chief 
Justice, I dissent from the Court's judgment invalidating Ala- 
bama Code § 16-1-20. 1. Because I do, it is apparent that in 
my view the Fir?t Amendment does not proscribe either (1) 
statutes authorizing or requiring in so many words a moment 
of silence before classes begin or (2) a statute that provides, 
when it is initially passed, for a moment of sflence for medita- 
tion or prayer. As I read the filed opinions, a maj ority of the 
Court would approve statutes that provided for^ momenfof 
silence but did not mention prayer. But if a stud ent askefl 
whether he could pray during that moment, it is dimcuRT o" 
believe that the teacher coma not answer in the affirmative. 
If that is the case. I would not invalidate a statute that at the 
gutge t provided the legislative answer to the question "May I 
P^'' , '^^^ ^ ^ ^^f^ ^ Alabama statute is infirm, 
which I do not believe it is. because of its peculiar legislative 
history. 
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I appreciate Justice Rehnquist's explication of the his- 
tory of the religion clauses of the First Amendment. 
Against that history, it would be quite understandable if we 
undertook to reassess our cases dealing with these clauses, 
particularly those dealing with the Establishment Clause. 
Of course, I have been out of step with many of the Court's 
decisions dealing with this subject matter, and it is thus not 
surprising that I would support a basic reconsideration of our 
precedents. 
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Justice Rehnquist, dissenting. 

Thirty-eight years ago this Court, in Everam v. Board of 
Education, 330 U. S. 1, 16 (1947) summarized its exegesis of 
Establishment Clause doctrine thus: 

"In the words of Jefferson, the clause against establish- 
ment of religion by law was intended to erect 'a wall 
of separation between church and State.' Reynolds v. 
United States, [98 U. S. 145, 164 (1879)]." 

This language from Reynolds, a case involving the Free Ex- 
erciat '^I'^use of the First Amendment rather than the Estab- 
lishment Clause, quoted from Thomas Jefferson's letter to 
the Danbury Baptist Association the phrase "I contemplate 
with sovereign reverence that act of the whole American peo- 
ple which declared that their legislature should 'make no law 
respecting an establishment of religion, or prohibiting the 
free exercise thereof,' thus building a wall of separation be- 
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tween church and State." 8 Writings of Thomas Jefferson 
113 (H. Washington ed. 1861).^ 

It is impossible to build sound cons itutional doctrine upon 
a mistaken understanding of constitutional history, but un- 
fortunately the Establishment Clause has been expressly 
freighted with Jefferson's misleading metaphor for nearly 
forty years. Thomas Jefferson was of course in France at 
the time the constitutional amendments known as the Bill of 
Rights were passed by Congress and ratified by the states. 
His letter to the Danbury Baptist Association was a short 
note of courtesy, written fourteen years after the amend- 
ments were passed by Congress. He would seem to any de- 
tached observer as a less than ideal source of contemporary 
history as to the meaning of the Religion Clauses of the First 
Amendment. 

Jefferson's fellow Virginian James Madison, with whom he 
was joined in the battle for the enactment of the Virginia 
Statute of Religious Liberty of 1786, did play as large ? part 
as anyone in the drafting of the Bill of Rights. He h > ! two 
advantages over Jefferson in this regard: he was present in 
the United States, and he was a leading member of the First 
Congress. But when we turn to the record of the proceed- 
ings in the First Congress leading up to the adoption of the 
Establishment Clause of the Constitution, including Madi- 
son's significrnt contributions thereto, we see a far different 
picture of its purpose than the highly simplified "wall of sepa- 
ration between church and State." 

During the debates in the thirteen colonies over ratification 
of the Constitution, one of the arguments frequently used by 
opponents of ratification was that without a Bill of Rights 
guaranteeing individual liberty the new general government 
carried with it a potential for tyranny. The typical response 



^kteynolds is the only authority cited as direct precedent for the "wall of 
separation theory." 330 U. S., at 16. Reyyiolds is truly inapt; it dealt 
with a Mormon's Free Exercise Clause challenge to a federal polygamy 
law. 
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to this argument on the part of those who favored ratification 
was that the general government estabUshed by the Con- 
stitution had only delegated powers, and that these delegated 
powers were so limited that the government would have no 
occasion to violate individual liberties. This response satis- 
fied some, but not others, and of the eleven colonies which 
ratified the Constitution by early 1789, five proposed one 
or another amendments guaranteeing individual liberty. 
Three— New Hampshire, New York, and Virginia— included 
in one form or another a declaration of religious freedom. 
See 3 J. Elliot, Debates on the Federal Constitution 659 
(1891); 1 id. , at 328. Rhode Island and North Carolina flatly 
refused to ratify the Constitution in the absence of amend- 
ments in the nature of a Bill of Rights. 1 id. , at 334; 4 at 244. 
V---'nia and North Carolina proposed identical guarantees of 
'eligioua :-9edom: 

"[A]ll nr. 0 have an equal, natural and unaliena' 'i right 
to the fr i exercise of religion, according to the dictates 
of conocience, and that no particular religious sect or 
society ought to be favored or established, by law, in 
preference to others." 3 id., at 659; 4 id., at 244.* 
On June 8, 1789, James Madison rose in the House of Rep- 
resentatives and "reminded the House that this was the day 
that he had heretofore named for bringing forward amend- 
ments to the Constitution." 1 Annals of Cong. 424. Madi- 
son's subsequent remarks in urging the House to adopt his 
drat i of the proposed amendments were less those of a dedi- 
cated advocate of the wisdom of such measures than those 
of a prudent statesman seeking the enactment of measures 
»aght by a number of his fellow citizens which could surely 
do no harm and might do a great deal of good. He said, inter 
alia: 



•The New York ami Rhode Island proposals were quite similar. They 
sUted that no particular "religious sect or society ought to be favored or 
esUblished by law in preference to others." 1 Elliot's Debates, at 328; id., 
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"It appears to me that this House is bound by every mo- 
tive of prudence > not to let the first session pass over 
without proposing to the State Legislatures, some things 
to be incorporated into the Constitution, that will render 
it as acceptable to the whole people of the United States, 
as it has been found acceptable to a majority of them. 
I wish, among other reasons why something should be 
done, that those who had been friendly to the adoption of 
this Constitution may have the opportunity of proving to 
those who were opposed to it that they were as sincerely 
devoted to liberty and a Republican Government, as 
those who charged them with wishing the adoption of 
this Constitution in order to lay the foundation of an 
aristocracy or despotism. It will be a desirable thing to 
extinguish from the bosom of every member of the com- 
munity, any apprehensions that there are those among 
his countrymen who wish to deprive them of the liberty 
for which they valiantly fought and honorably bled. 
And if there are amendments desired of such a nature as 
will not iryure the Constitution, and they can be in- 
grafted so as to give satisfaction to the doubting part of 
our fellow-citizens, the friends of the Federal Govern- 
ment will evince that spirit of deference and concession 
for which they have hitherto been distinguished." /d., 
at 431-432. 

The language Madison proposed for what ultimately be- 
came the Religion Clauses of the First Amendment was this: 

'The civil rights of none shall be abridged on account of 
religious belief or worship, nor shall any national religion 
be established, nor shall the full and equal rights of con- 
science be in any manner, or on any pretext, infringed." 
M, at 434. 



On the Si e day that Madison proposed them, the amend- 
ments which formed the basis for the Bill of Rights were re- 
ferred by the House to a committee of the whole, and after 
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several weeks' delay were then referred to a Select Commit- 
tee consisting of Madison and ten others. The Committee 
revised Madison's proposal regarding the establishment of 
religion to read: 

'tNJo reUgion shaU be established by law, nor shaU the 
equal rights of conscience be infringed." Id., at 729. 

The Committee's proposed revisions were debated in the 
House on August 15, 1789. The entire debate on the Reli- 
gion Clp"ses is contained in two full columns of the "Annals," 
and does not seem particularly illuminating. See id., at 
729-731. Representative Peter Sylvester of New York ex- 
pressed his dislike for the revised version, because it might 
have a tendency "to abolish religion altogether." Represent- 
ative John Vining suggested that the two parts of the sen- 
tence be transposed; Representative Elbridge Gerry thought 
the language should be changed to read "that no raUgious 
doctrine shall be established by law." Id., at 729. Roger 
Sherman of Connecticut had the traditional reason for oppos- 
ing provisions of a Bill or Rights— that Congress had no dele- 
gated authority to "make religious establishments"— «nd 
therefore he opposed the adoption of the amendment. Rep- 
resentative Daniel CarroU of Maryland thought it desirable to 
adopt the words proposed, saying "[h]e would not contend 
with gentlemen about the phraseology, his object was to se- 
cure the substance in such a manner as to satisfy the wishes 
of the honest part of the community." 

Madison then spoke, and said that "he apprehended the 
meaning of the words to be, that Congress should not estab- 
lish a religion, and enforce the legal observation of it by law, 
nor compel men to worship God in any manner contrary to 
their conscience." Id., at 730. He said that some of the 
state conventions had thought that Congress might rely on 
the "necessary and proper" clause to infringe the rights of 
conscience or to establish a national religion, and "to prevent 
these effects he presumed the amendment was intended, and 
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he thought it as well expressed as the nature of the language 
would admit." IMd. 

Representative Bei\jamin Huntington then expressed the 
view that the Committee's language might "be taken in such 
latitude as to be extremely hurtful to the cause of religion. 
He understood the amendment to mean what had been ex- 
pressed by the gentleman from Virginia; but others might 
find it convenient to put another construction upon it." 
Huntington, from Connecticut, was concerned that in the 
New England states, where state established religions were 
the rule rather than the exception, the federal courts might 
not be able to entertain claims based upon an obligation 
under the bylaws of a religious organization to contribute to 
the support of a minister or the building of a place of worship. 
He hoped that "the amendment would be made in such a way 
as to secure the rights of conscience, and a free exercise of 
the rights of religion, but not to patronise those who pro- 
fessed no religion at all." Id., at 730-731. 

Madison responded that the insertion of the word "na- 
tional" before the word "religion" in the Conunittee version 
should satisfy the minds of those who had criticized the lan- 
guage. "He believed that the people feared one sect might 
obtain a pre-eminence, or two combine together, and estab- 
lish a religion to which they would compel others to conform 
He thought that if the word 'national' was introduced, it 
would point the amendment directly to the object it was in- 
tended to prevent." /d, at 731. Representative Samuel 
Livermore expressed himself as dissatisfied with Madison's 
proposed amendment, and thought it would be better if the 
Conmiittee language were altered to read that "Congrers 
shall make no laws touching religion, or infringing the rights 
of conscience." Ibid. 

Representative Gerry spoke in opposition to the use of the 
word "national" because of strong feelings expressed during 
the ratification debates that a federal government, not a na- 
tional government, was created by the Constitution. Madi- 
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8on thereby withdrew his proposal but insisted that his refer- 
ence to a "national religion" only referred to a national 
Mtabhshment and did not mean that the goverment was a na- 
tional one. The question was taken on Represv tative Liv- 
ermores motion, which passed by a vote of 31 for and 20 
agamst Ibid. 

The foUowing week, without any apparent debate, the 
Hoiue voted to alter the language of the Religion Clause to 
read Congress shaU make no law establishing religion or 
to prevent the free exercise thereof, or to infringe the rights 
ofconsaence." /d., at 766. The floor debates in the Senate 
were secret, and therefore not reported in the Annals. The 
Senate on September 3, 1789 considered several different 
forms of the Religion Amendment, and reported this lan- 
guage back to the House: 

Xongress shaU make no law establishing articles of faith 
or a mode of worship, or prohibiting the free exercise of 
rehgion." 

C. Antieau, A. Downey, & E. Roberts, Freedom From Fed- 
eral Establishment 130 (1964). 

The House refused to accept the Senate's changes in the 
BUI of Rights and asked for a conference; the version which 
emeipd from the conference was that which ultimately 
found Its way into the Constitution as a part of the First 
Amendment. 

"Congress shall make no law respecting an estab- 
Ushment of religion, or prohibiting the free exercise 
thereof." 

The House and the Senate both accepted this language on 
successive days, and the amendment was proposed in this 
form. 

On the basis of the record of these proceedings in the 
House of Representatives, James Madison was undoubtedly 
Uie most important architect among the members of the 
House of the amendments which became the BiU or Rights, 
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but it was James Madison speaking as an advocate of sensible 
legislative compromise, not as an advocate of incorporating 
the Virginia Statute of Religious Liberty into the United 
States Constitution. During the ratification debate in the 
Virginia Convention, Madison had actually opposed the idea 
of any Bill of Rights. His sponsorship of the amendments in 
the House was obviously not that of a zealous believer in the 
necessity of the Religion Clauses, but of one who felt it might 
do some good, could do no harm, and would satisfy those who 
had ratified the Constitution on the condition that Congress 
propose a Bill of Rights.'^ His original language "nor shall 
any national religio)i be established" obviously does not con- 
form to the Vail of separation" between church and State 
idea which latter day commentators have ascribed to him. 
His explanation on the floor of the meaning of his language— 
'that Congress should not establish a religion, and enforce 
the legal observation of it by law" is of the same ilk. When 
he replied to Huntington in the debate over the proposal 
which came fi-om the Select Committee of the House, he 
urged that the language "no religion shall be established by 
law" should be amended by inserting the word "national" in 
front of the word "religion." 

It seems indisputable from these glimpses of Madison's 
thinking, as reflected by actions on the floor of the House in 
1789, that he saw the amendment as designed to prohibit the 
establishment of a national religion, and perhaps to prevent 
discrimination among sects. He did not see it as requiring 
neutrality on the part of govenmient between religion and ir- 
religion. Thus the Court'» opinion in Oversew— while cor- 
rect in bracketing Madison and Jefferson together in their 
exertions in their home state leading to the enactment of the 



•In a letter he sent to Jefferson in France, Madison steted that he did 
not see much importance in a Bill of Rights but he planned to support it 
be ause it was "anxiously desired by others . . . [and] it might be of use, 
and if property executed could not be of disservice." 5 Writings of James 
Jiadison 271 (G. Hunt ed. 1904). 



250 



WALLACE tt JAFFREE 9 

Virginia Statute of Religioui^ Liberty— is totally incorrect in 
suggesting that Madison canned these views onto the floor of 
the United States House of Representatives when he pro- 
posed the language which would ultimately become the Bill of 
Rights. 

The repetition of this error in the Court's opinion in Illi- 
nois ex tel. McCollum v. Board of Education, 333 U. S. 203 
(1948), and, inter alia, Engel v. Viiale, 370 U. S. 421 (1962), 
does not make it any sounder historically. FinaUy , in Abing- 
ton School District v. Schempp, 374 U. S. 203, 214 (1963) the 
Court made the truly remarlable statement that ^he views 
of Madison and Jefferson, preceded by Roger Williams came 
to be incorporated not only in the Federal Constitution but 
likewise in those of most of our States" (footnote omitted). 
On the basis of what evidence we have, this statement is de- 
monstrably incorrect as a matter of history.^ And its repe- 
tition in varying forms in succeeding opinions of the Court 
can give it no more authority than it possesses as a matter of 
fact; stare decisis may bind courts as to matters of law, but it 
cannot bind them as to matters of history. 

None of the other Members of Congress who spoke during 
the August 15th debate expressed the slightest indication 
that they thought the language before them from the Select 
Committee, or the evil to be aimed at, would require that the 
Government be absolutely neutral as between religion and ir- 
religion. The evil to be aimed at, so far as those who spoke 
were concerned, appears to have been the establishment of a 
national church, and perhaps the preference of one religious 
sect over another; but it was definitely not conc^i-n about 
whether the Grovemment might aid all religions evenhand- 
edly. If one were to follow the advice of Justice Brennan, 



* State establishments were prevalent tiiroughout the late Eighteenth 
and early Nineteenth Centuries. See Massachusetts Constitution of 1780, 
Part» 1, Art. Ill; New Hampshire Constitution of 1784, Art. VI; Maryland 
Declaration of Rights of 1776, Art. XXXIII; Rhode Island Charter of 1633 
(superseded 1842). 
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concurring in Ahiv^ton School District v. Schempp, supra at 
236, and construe the Amendment in the light of what par- 
ticular '^practices . . . challenged threaten those conse- 
quences which the Framers deeply feared; whether, in short, 
they tend to promote that type of interdependence between 
religion and state which the First Amendment was designed 
to prevent," one would ha-e to say that the First Amend- 
ment Establishment Clause should be read no more broadly 
than to prevent the establishment of a national religion or the 
governmental preference of one religious sect over another. 

The actions of the First Congress, which re-enacted the 
Northwest Ordinance for the governance of the Northwest 
Territory in 1789, confirm the view that Congress did not 
mean that the Government should be neutral between reli- 
gion and irreligion. The House of Representatives took up 
the Northwest Ordinance on the same day as Madison intro- 
duced his proposed amendments which became the Bill of 
Rights; while at that time the Federal Government was of 
course not bound by draft amendments to the Constitution 
which had not yet been proposed by Congress, say nothing of 
ratified by the States, it seems highly unlikely that the House 
of Representatives would simultaneously consider proposed 
amendments to the Constitution and enact an important piece 
of territorial legislation which conflicted with the intent of 
those proposals. The Northwest Ordinance, 1 Stat. 50, re- 
enacted the Northwest Ordinance of 1787 and provided that 
'^Weligion, morality, and knowledge, being necessary to good 
government and the happiness of mankind, schools and the 
means of education shall forever be encouraged." Id. , at 52, 
n.(a). Land grants for schools in the Northwest Territory 
were not limited to public schools. It wa-, not until 1845 that 
Congress limited land grants in the new States and Territo- 
ries to nonsectarian schools. 5 Stat. 788; Antieau, Downey, 
& Roberts, Freedom From Federal Establishment, at 163. 

On the day after the House of Representatives voted to 
adopt the form of the First Amendment Religion Clause 
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which was ultimately proposed and ratified, Representative 
Elias Bovdinot proposed a resolution asking President 
George Washington to issue a Thanksgiving Day proclama- 
tion. Boudinot said he ''could not think of letting the session 
pass over without offering an opportunity to all the citizens of 
the United States of joining with one voice, in returning to 
Almighty God their sincere thanks for the many blessings he 
had poured down upon them," 1 Annals of Cong. 914 (1789), 
Representative Aedanas Burke objected to the resolution be- 
cause he did not like 'this mimicking of European customs"; 
Representative Thomas Tucker objected that whether or not 
the people had reason to be satisfied with the Constitution 
was something that the states knew better than the Con- 
gress, and in ar^^ event 'It is a religious matter, and, as such, 
is proscribed to us,** Id., at 915, Representative Sherman 
supported the resolution "not only as a laudable one in itself, 
but as warranted by a number of precedents in Holy Writ: for 
instance, the solemn thanksgivings and rejoicings which took 
place in the time of Solomon, after the building of the temple, 
was a case in point. This example, he thought, worthy of 
Christian imitation on the present occasion Ibid. 

Boudinot's resolution was carried in the affirmative on Sep- 
tember 25, 1789. Boudinot and Sherman, who favored the 
Thanksgiving proclamation, voted in favor of the adoption of 
the proposed amendments to the Constitution, including the 
Religion Clause; Tucker, who opposed the Thanksgiving 
proclamation, voted against the adoption of the amendments 
which became the Bill of Rights. 

Within two weeks of this action by the House, George 
Washington responded to the Joint Resolution which by now 
had been changed to include the language that the President 
"recommend to the people of the United States a day of 
public thanksgiving and prayer, to be observed by acknowl- 
edging with gratefiil hearts the many and signal favors of 
Ahnighty God, especially by affording them an opportunity 
peaceably to establish a form of government for their safety 
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and happiness." 1 J. Richardson, Messages and Papers of 
the Presidents, 1789^1897, p. 64 (1897). The Presidential 
proclamation was couched in these words: 

"Now, therefore, I do recommend and assign Thurs- 
day, the 26th day of November next, to be devoted by 
the people of these States to the oerv ce of that great and 
glorious Being who is the beneficent author of all the 
good tliat was, that is, or that will be; that we may then 
all unite in rendering unto Him our sincere and humble 
thanks for His kind care and protection of the people of 
this country previous to their becoming a nation; for the 
signal and manifold mercies and the favorable inter- 
positions of His providence in the course and conclusion 
of the late war; for the great degree of tranquillity, 
union, and plenty which we have since enjoyed; for the 
peaceable and rational manner in which we have been 
enabled to establish constitutions of government for our 
safety and happiness, and particularly the national one 
now lately instituted; for the civil and religious liberty 
with which we are blessed, and the means we have of ac- 
quiring and diffusing useful knowledge; and, in general, 
for all the great and various favors which He has been 
pleased to confer upon us. 

"And also that we may then unite in most humbly of- 
fering our prayers and supplications to the great Lord 
and Ruler of Nations, and beseech Him to pardon our na- 
tional and other transgressions; to enable us all, whether 
in public or private stations, to perform our several and 
relative duties properly and punctually; to render our 
National Government a blessing to all the people by con- 
stantly being a Government of wise, just, and consti- 
tutional laws, discreetly and faithfully executed and 
obeyed; to protect and guide all sovereigns and nations 
(especially such as have shown kindness to us), and to 
bless them with good governments, peace, and com ord; 
to promote the knowledge and practice of true religion 
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and virtue, and the increase of science among them and 
us; and, generally, to grant until all mankind such a 
degree of temporal prosperity as He alone knows to be 
best^ im. 

George Washington, John Adams, and J^mes Madison all 
issued Thanksgiving proclamations; Thomas Jefferson did 
not, saying: 

'Tasting and prayer are religious exercises; the ergoin- 
ing them an act of discipline. Every religious society 
has a right to determire for itself the times for these ex- 
erases, and the objects proper for them, according to 
their own particular tenets; and this right can never be 
safer than in their own hands, where the Constitution 
has deposited it/' 11 Writings of Thomas Jefferson 429 
(A. Lipscomb ed. 1904). 

As the United States moved from the 18th into the 19th 
century. Congress appropriated time and again public mon- 
eys in support of sectarian Indian education carried on by 
religious organizations. Typical of these was Jefferson's 
treaty with the Kaskaskia Indians, which provided annual 
cash support for the Tribe's Roman Catholic priest and 
church.' It was not until 1897, when aid to sectarian 

•The Trc -♦v stated in part: 
**And whereas, the greater part of said Tribe have been baptized and re- 
ceived into the Catholic church, to which they are much attached, the 
United States will give annually for seven years one hundred dollars to- 
wards the support of a priest of that religion . . . [a]nd . . . three hundred 
dollars, to assist the said Tribe in the erection of a church.^ 7 Stat. 79. 

From 1789 to 1823 the U. S. Congress had provided a trust endowment 
of up to 12,000 acres of land ''for the Society of the United Bretheren for 
propagating the Gospel among the Heathen.^ See, e. g,, ch. 46, 1 Stat. 
490. The Act creating this endowment was renewed periodically and the 
renewals were signed into law by Washington, Adams, and Jefferson. 

Congressional grants for the aid of religion were not limited to Indians. 
In 1787 Congress provided Ian 1 to the Ohio Company, including acreage 
for the support of religion. This grant was reauthorized in 1792. See 1 
Stat. 257. In 1833 Congress authorized the State of Ohio to sell the land 
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education for Indians had reached $500,000 annually, that 
Congress decided thereafter to cease appropriating money 
for education in sectarian schools. See Act of June 7, 1897, 
30 Stat. 62, 79.; cf. Quick Bear v. Leupp, 210 U. S. 50,' 77-79 
(1908); J. O'Neill, Religion and Education Under the Con- 
stitution 118-119 (1949). See generally R. Cord, Separation 
of Church and State 61-82 (1982). This history shows the 
feUacy of the notion found in Everson that "no tax in any 
amount" may be levied for religious activities in any form 
330 U. S. at 15-16. 

Joseph Story, a member of this Court from 1811 to 1845, 
aud during much of that time a professor at the Harvard Law 
School, published by far the most comprehensive treatise on 
the United States Constitution that had then appeared. 
Volume 2 of Story's Commentaries on the Constitution of the 
United States 630-632 (5th ed. 1891) discussed the meaning 
of the Establishment Clause of the First Amendment this 
way: 

"Probably at the time of the adoption of the Constitu- 
tion, and of the amendment to it now under consider- 
ation [First Amendment], the general if not the univer- 
sal sentunent in America was, that Christianity ought to 
receive encouragement from the State so far as was not 
incompatible with the private rights of conscience and 
the freedom of religious worship. An attempt to level 
all religions, and to make it a matter of state policy to 
hold all in ytter indifference, would have created univer- 
sal disapprobation, if not universal indignation. 

"The real object of the [First] [A]mendment was not to 
countenance, much less to advance, Mahometanism, or 
Judaism, or infidelity, by prostrating Christianity; but to 
exclude all rivalry among Christian sects, and to prevent 



set aside for reUgion and use the proceeds "for the support of religion 
and for no other use or purpose whatsoever. ..." 4 Stat. 618-619. 
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any national ecclesiastical establishment which should 
give to a hierarchy the exclusive pr*ronage of the na- 
tional government. It thus cut off the means of reli- 
gious persecution (the vice and pest of former ages), and 
of the subversion of the rights of conscience in matters of 
religion, which had been trampled upon almost from the 
days of the A^postles to the present age. ..." (Foot- 
notes omtVid.) 

Thomas Coole/s eminence as a legal authority rivaled that 
of Story. Cooley stated in his treatise entitled Constitu- 
tional Limitations that aid to a particular religious sect was 
prohibited by the United States Constitution, but he went on 
to say: 

"But while thus careful to establish, protect, and de- 
fend religious freedom and equality, the American con- 
stitutions contain no provisions which prohibit the 
authorities from such solenrn recognition of a superin- 
tending Providence in public transactions and exercises 
as the general religious sentiment of mankind inspires, 
and as seems meet and proper in finite and dependent 
beings. Whatever may be tiie shades of religious belief, 
all must acknowledge the fitness of recognizing in impor- 
tant human affairs the superintending care and control of 
the Great Grovemor of the Universe, and of acknowledg- 
ing with thanksgiving his boundless favors, or bowing in 
contrition when visited with the penalties of his broken 
laws. No principle of constitutional law is violated when 
thanksgiving or fast days are appointed; when chaplains 
are designated for the army and navy; when legislative 
sessions are opened with prayer or the reading of the 
Scriptures, or when religious teaching is encoaraged by 
a general exemption of the houses of religious worship 
from taxation for the support of State government. Un- 
doubtedly the spirit of the Constitution will require, in 
all these caseb, that care be taken to avoid discrimination 
in favor of or against any one religious denomination or 
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sect; but the power to do any of these things does not be- 
come unconstitutional simply because of its susceptibility 
to abuse " /d., at 470-471. 

Cooley added that, 

"[tjhis public recognition of religious worship, however, 
IS not based entirely, perhaps not even mainly, upon a 
sense of what is due to the Supreme Being himself as the 
author of all good and of all law; but the same reasons of 
state policy which induce the government to aid institu- 
tions of charity and seminaries of instruction will incline 
It also to foster religious worship and religious mstitu- 
tions, as conservators of the public morals and valuable, 
if not mdispensable, assistants to the preservation of the 
public order." Id., at 470. 

It would seem from this evidence that the Establishment 
Clause of the First Amendment had acquired a weU-accepted 
meaning: it forbade establishment of a national religion, and 
forbade preference among religious sects or denominations. 
Indeed, the first American dictionary defined the word 
"establishment" as "the act of establishing, founding, ratify- 
mf^ or ordainin(g,") such as in "[t]he episcopal form of re- 
hgion, so called, in England." 1 N. Webster, American 
Dictionary of the English Language (1st ed. 1S28). The 
Establishment Clause did not require government neutrality 
between religion and irreligion nor did it prohibit the federal 
government from providing non-discriminatory aid to reli- 
gion. There is simply no historical foundation for the propo- 
sition that the Framers intended to build the "wall of separa- 
tion that was constitutionalized in Everson. 

Notwithstanding the absence of an historical basis for this 
theory of rigid separation, the wall idea might well have 
served as a useful albeit misguided analytical concept, had it 
led this Court to unified and principled results in Establish- 
ment Clause cases. The opposite, unfortunately, has been 
true; in the 38 years since Eversm our Establishment Clause 
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cases have been neither princpled nor unified. Our recent 
opinions, many of them hopelessly divided pluralities/ have 
with embarassing candor conceded that the "Svall of separa- 
tion** is merely a "blurred, indistinct, and variable barrier,'* 
which ^is not wholly accurate^ and can only be "dimly per- 
ceived.** Lemon v. Kurtzman, 403 U. S. 602, 614 (1971); 
TUUm V. Richardson, 403 U. S. 672, 677-678, (1971); 
Wolman v. Walter, 433 U. S. 229, 236 (1977); Lynch v. Don- 
nelly, 465 U. S. , (1984). 

Whether due to its lack of historical support or its practical 
unworkability, the Everson Vair has proven aU but useless 
as a guide to sound constitutional a4judication. It illustrates 
only too well the wisdom of Beivjamin Cardozo's observation 
that "[m]etaphors in law are to be narrowly watched, for 
starting as devices to liberate thought, they end often by en- 
slaving it." Berkey v. Third Avenue R. Co., 244 N. Y. 84, 
94, 155 N. E. 58, 61 (1926). 

But the ^eatest injury of the "waU" notion is its mischie- 
vous diversion of judges fipom the actual intentions of the 
drafters of the Bill of Rights. The "crudble of litigation," 
ante at 14, is well adapted to abjudicating factual disputes on 
the basis of testimony presented in court, but no amount of 
repetition of historical errors in judicial opinions can 
make the errors true. The Vail of separation between 
church and State** is a metaphor based on bad history, a met- 
aphor which has proved useless as a guide to judging. It 
should be frankly and explicitly abandoned. 

The Court has more recently attempted to add some mor- 
tar to Everson' e waD through the three-ps.rt test o{ Lemon v. 

'TUUm V. Richardson 408 U. S. 672, 677 (1971); Meek v. PMenger, 421 
U. S. 349 (1976) (partial); Roemer v. Board qf Public Works of Maryland, 
426 U. S. 736 (1976); Wolman Walter, 433 U. S. 229 (1977). 

Many of our other Establiamnent Clause cases have been decided by 
bare 5-4 minorities. Commitiee for Public Educaium v. Regan, 444 U. S. 
646 (1980); Larson v. Voltnie, 456 U. S. 228 (1982); Mueller v. Alien, 463 

U. S. 388 (1983); Lynch v. Donnelly, 465 U. S. (1984); qf. LeviU v. 

Committee for Publu: Education, 413 U. S. 472 (1973). 
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Kurtznuin, supra, at 614-615, which served at first to offer a 
more useful test for purposes of the Establishment Clause 
than did the "wall" metaphor. Generally stated, the Lemon 
test proscribes state action that has a sectarian purpose or 
effect, or causes an impermissible governmental entangle- 
ment with religion. E. g , Lemon, supra. 

Lemon citei Board of Education v. Allen, 392 U. S. 236, 
243 (1968), as the source of the "purpose" and "effect" prongs 
of the three-part test. The Allen opinion explains, however, 
how it inherited the purpose and effect elements from 
Schempp and Everson, both of which contain the historical 
errors described above. See Allen, supra, at 243. Thus the 
purpose and effect prongs have the same historical deficien- 
cies as the wall concept its^jlf: they are in no way based on 
either the language or intf nt of the drafters. 

The secular purpose prong has proven mercurial in applica- 
tion because it has never been fully defined, and we have 
never fully stated how the test is to operate. If the purpose 
prong is intended tc void those aids to sectarian institutions 
accompanied by a stated legislative purpose to aid religion, 
the prong will condemn nothing so long as the legislature 
utters a secular purpose and says nothing about aiding reli- 
gion. Thus the constitutionality of a statute may depend 
upon what the legislators put into the legislative history and, 
more importantly, what they leave out. The purpose prong 
means little if it only requires the legislature to express any 
secular purpose and omit all sectarian references, because 
legislators might do just that. Faced with a valid legislative 
secular purpose, we could not propp-'*^ ignore that purpose 
without a factual basis for doing so. .arson v. Valente, 456 
U. S. 228, 262-263 (1982) (Whfte, j., dissenting). 

However, if the purpose prong is aimeJ to void all statutes 
enacted with the intent to aid sectarian institutions, whether 
stated or not, then most statutes providing any aid, such as 
textbooks or bus rides for sectarian school children, will fail 
bctcause one of the purposes behind every statute, whether 
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Stated or not, is to aid the target of its largesse. In other 
words, if the purpose prong requires an absence of any intent 
to aid sectarian institutions, whether or not expressed, few 
state laws in this area could pass the test, and we would be 
required to void some state aids to religion which we have al- 
ready upheld. E. g.f AUen, 

The entanglement prong of the Lemon test came firom 
Walz V. Tax Commission, 397 U. S. 664, 674 (1970). Walz 
involved a constitutional challenge to New York's time- 
honored practice of providing state property tax exemptions 
to church property used in worship. The Walz opinion re- 
fused to '^mdennine the ultimate constitutional objective [of 
the Establishment Clause] as illuminated by history," id., at 
671 , and upheld the tax exemption. The Court examined the 
historical relationship between the state and church when 
church property was in issue, and determined that the chal- 
lenged tax exemption did not so entangle New York with the 
Church as to cause an intrusion or interference with religion. 
Interferences with religion should arguably be dealt with 
under the Free Excerdse Clause, but the entanglement in- 
quir3^ in Walz was consistent with that case's broad survey 
of the relationship between state taxation and religious 
property. 

We have not always follou' d Walz's reflective inquiry into 
entanglement, however. E. g., Wolman, 433 U. S., at 254. 
One of the difficulties with the entanglement prong is that, 
when divorced firom the logic of Walz, it creates an "in- 
soluable paradox" in school aid cases: we have required aid to 
parochial schools to be closely watched lest it be put to sec- 
tarian use, yet this close cupervision itself will create an 
entanglement. Roemer v. Board of Public Works of Mary- 
land, 426 II. S. 736, 768-769 (1976) (White, J. , concurring in 
judgment). For example, in Wolmxm, supra, the Court in 
part struck the State's nondiscriminatory provision of buses 
for parochial school field trips, because the state supervision 
of sectarian officials in charge of field trips would be too 
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onerous. This type of self-defeating result is certainly not 
required to ensure that States do not establish religions. 

The entanglement test as applied in cases like Wolman also 
ignores the myriad state administrative regulations properly 
placed upon sectarian institutions such as curriculum, attend- 
ance, and certification requirements for sectarian schools, or 
fire and safety regulations for churches. Avoiding entangle- 
ment between church and State may be an important consid- 
eration in a case like Walz, but if the entanglement pronj 
were applied to all state and church relations in the automatic- 
manner in which it has been applied to school aid cases, the 
State could hardly require anything of church-related institu- 
tions as a condition for receipt of financial assistance. 

These difficulties arise because the Lemon test has no 
more grounding in the history of the First Amendment than 
does the wall theory upon which it rests. The three-part 
test represents a determined effort to craft a workable rule 
from an historically faulty doctrine; but the rule can only be 
as sound as the doctrine it attempts to service. The three- 
part test has simply not provided adequate standards for de- 
ciding Establishment Clause cases, as this Court has slowly 
come to realize. Even worse, the Lemon test has caused , 
this Court to fracture into unworkable plurality opinions, see 
mpray n. 6, depending upon how each of the three factors ap- 
plies to a certain state action. The results from ovr 'hool 
services cases show the difficulty we have encountered in 
making the Lemon test yield principled results. 

For example, a State may lend to parochial school children 
geography textbooks^ that contain maps of the United 
States, but the State may not lend maps of the United States 
for use in geography class.' A State may lend textbooks 
on American colonial history, but it may not lend a film on 
George Washington, or a film projector to show it in history 

^Boarxi of Education v. Allen, 39*; U. S. 236 (1968). 
•Meek, 421 U. S., at 362-366. A .science book is permissible, a science 
kit is not. See Wolman j 433 U. S., at 249. 
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class. A State may lend classroom workbooks, but may not 
lend workbooks in which the parochial school children write, 
thus rendering them nonreusable.* A State may pay for bus 
transportation to religious schools'® but may not pay for bus 
transportation from the parochial school to the public zoo or 
natural history museum for a field trip," A State may pay 
for diagnostic services conducted in the parochial school but 
therapeutic services must be given in a different building; 
speech and hearing "services" conducted by the State inside 
the sectarian school are forbidden, Meek v. Pittenger, 421 
U- S. 349, 367, 371 (1975), but the State may conduct speech 
and hearing diagnostic testing inside the sectarian school. 
Wolman, 433 U. S., at 241. Exceptional parochial school 
students may receive counseling, but it must take place out- 
side of the parochial school,^ such as in a traUer parked down 
the street. Id., at 245. A State may give cash to a paro- 
chial school to pay for the administration of State- written 
tests and state-ordered reporting services,*^ but it may not 
provide funds for teacher-prepared tests on secular sub- 
jects." Religious instruction may not be given in public 
school, but the public school may release students during 
the day for religion classes elsewhere, and may enforce at- 
tendance at those clases with its truancy laws.^^ 

These results violate the historically sound principle "that 
the Establishment Clause does not forbid governments . . . 
to [provide] general welfare under which benefits are distrib- 
uted to private individuals, even though many of those indi- 
viduals may elect to use those benefits in ways that 'aid' 

•See Meek, tmpra, at 354-355, nn. 3, 4, 362-366. 
^Evenon v. Board of Education, 330 U. S. 1 (1947). 
" Wolrmn, mpra, at 252-255. 

^Wolrmn, supra, at 241-248; Meek, supra, at 352, n. 2, 367-373. 
""Regan, 444 U. S., at 648, 657-659. 
"Levitt, 413 U. S., at 479-482. 

^Illinois ex tel. v. McCollum v. Board of Education, 333 U. S. 203 
(1948). 

"^Zorach v. Clauson, 343 U. S. 306 (1952). 
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religious instruction or worship." Committee for Public Edu- 
cation V. Nyquist, 413 U- S. 756, 799 (1973) (BURGER, C. J., 
concurring in part and dissenting in part). It is not surpris- 
ing in the light of this record that our most recent opinions 
have expressed doubt on the usefulness of the Lerrum test. 

Although the test initially provided helpful assistance, 
e. g,, Tilton v. Richardson, 403 U. S. 672 (1971), we soon 
began describing the test as only a ^'guideline," Committee 
for Public Edtication v. Nyquist, supra, and lately we have 
described it ixs "no more than [a] useful signpos[t]." Mueller 
V. Alkuy 463 U. S. 388, 394 (1983), citing Hunt v. McNair, 
413 U. S. 734, 741 (1973); Larkin v. Grev/kVs Den, Inc., 459 
U. S. 116 (1982). We have noted that the Lem<m test is "not 
easily applied," Meek, supra, at 358, and as Justice White 
noted ill Committee for Public Education v. Regan, 444 
U. S. 646 (1980), under the Lewx)n test we have "sacrifice[d] 
clarity and predictability for flexibility." 444 U. S., at 662. 
In Lynch we reiterated that the Lcwon test has never been 
binding on the Court, and we cited two cases where we had 

declined to apply it. 465 U. S., at , citing Marsh v. 

Chambers, 463 U. S. 783 (1983); Larson v. Valente, 456 
U. S. 228 (1982). 

If a constitutional theory has no basis in the history of the 
amendment it seeks to interpret, is difficult to apply and 
yields unprincipled results, I see little use in it. The "cruci- 
ble of litigation," ante, at 14, has produced only consistent 
unpredictability, and today's effort is just a continuation of 
'the Sisyphean task of trying to patch together the 'blurred, 
indistinct and variable barrier' described in Lemon v. 
Kurtzrmn:' Regan, supra, at 671 (Stevens, J., dissent- 
ing). We have done much straining since 1947, but still we 
admit that we can only "dimly perceive" the Everson wall. 
Tilton, supra. Our perception has been clouded not by the 
Constitution but by the mists of an unnecessary metaphor. 

The true meaning of the Establishment Clause can only be 
seen in its history. See Walz, 397 U. S. , at 671-673; seo also 
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Lynch, supra, at . As drafters of our Bill of Rights, the 

Framers inscribed the principles that control today. Any 
deviation from their intentions frustrates the permanence of 
that Charter and will only lead to the type of unprincipled 
decisionmaking that has plagued our Establishment Clause 
cases since E^yerson. 

The Framers intended the Establishment Clause to pro- 
hibit the designation of any church as a "national" one. The 
Clause was also designed to stop the Federal Government 
from asserting a preference for one religious denomination or 
sect over others. Given the "incorporation" of the Estab- 
lishment Clause as against the States via the Fourteenth 
Amendment in Everson, States are prohibited as well from 
establishing a religion or discriminating between sects. As 
its history abundantly shows, however, nothing in the Estab- 
lishment Clause requires government to be strictly neutral 
between religion and irreligion, nor does that Clause prohibit 
Congress or the States from pursuing legitimate secular ends 
through nondiscriminatory sectarian means. 

The Court strikes down the Alabama statute in No. 83- 
812, Wallcxe v Jaffree, because the State wished to "endorse 
prayer as a favored practice." Ante, at 2L It would come 
as much of a shock to those who drafted the Bill of Rights as 
it will to a large number of thoughtfid Americans today to 
learn that the Constitution, as construed by the m^ority, 
prohibits the Alabama Legislature from "endorsing" prayer. 
George Washington himself, at the request of the very Con- 
gress which passed the Bill of Rights, proclaimed a day of 
"public thanksgiving and prayer, to be observed by acknowl- 
edging with grateful hearts the many and signal favors of Al- 
mighty God." History must judge whether it was the father 
of his country in 1789, or a msgority of the Court today, '-^hich 
has strayed from the meaning of the Establishment Clause. 

The State surely has a secular interest in regulating the 
manner in which public schools are conducted. Nothinir in 
t he Establis hment CIahaa nf tViA VivRt ^piPnHm ent, properl y 
understood, prohibits any such generalized "endoreement " 
pf prayer. Twould therefore reverse tne judgment of the 
^ourt of Appeals in Wallace v. Jqffree. 



